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This Issue 


Five authors, including two of our student editors, have contributed 
the longer articles in this issue. William W. Boyer, Jr., has written 
two articles, which in combination constitute a comprehensive anal- 
ysis of the relationship of sectarian religion to public education in 
Wisconsin. Mr. Boyer divides his discussion of this timely and con- 
troversial topic into a general article on the problem of sectarian in- 
struction or ceremonies in Wisconsin public school buildings, and a 
shorter article on the problem of “released-time’’ instruction. He 
refers to leading federal constitutional authorities, and to the in- 
teresting Wisconsin history of these subjects. 

Our regular readers will recall an article by Sam B. Warner in the 
May, 1952, issue, critical of the UNESCO Universal Copyright Con- 
vention. In this issue, we are pleased to present a lively reply by 
John Schulman, a New York attorney who played a leading role in 
the drafting of the Copyright Convention. 

Wisconsin is more fortunate than many states in the abundance of 
its water supply, but even here there are conflicts among water users 
and a long-range problem of conservation of precious water resources. 
Glenn R. Coates has contributed to this issue a comprehensive study 
of existing problems and present law, with a specific statutory pro- 
posal for coherent regulation of water use. His article should be most 
helpful, both to attorneys who are faced with current water-law prob- 
lems and to those interested in future policy on a vital matter. 

The leading student comment, your editors believe, will be of vast 
practical value to Wisconsin attorneys. Arthur H. Laun, Jr., has 
covered the “‘safe-place statute’’ with careful discussion and complete 
appendices to all relevant cases, furnishing a handy catalogue to the 
lawyer who wonders whether the statute may be important in his 
particular action for injury to person or property. Our other com- 
ment, by Walter B. Raushenbush, analyzes some legal] problems in 
compulsory scientific tests for intoxication and raises certain policy 
problems which the legal profession should consider. 




















Religious Education of Public School 
Pupils in Wisconsin! 


Wituiam W. Boyer, Jr.* 


Part |. Sectarian Instruction of Public School Pupils 


Sectarian instruction of public school pupils, related as it is to 
the principles of religious freedom and separation of Church and 
State, has been a many-sided and highly controversial issue in Wis- 
consin’s experience. Protestant and Catholic leaders alike have taken 
positions urging a more important role for religion in public schools. 
But, as will be illustrated, religious antagonisms have been released, 
and separation has been called for by both groups whenever either 
one claimed that sectarianism has become the offspring of the merger 
of the other’s religion with public education. Separation of Church 
and State has been utilized as a convenient tool in opposition to 
certain public school practices. Implemented by Protestants on some 
occasions and by Catholics at other times, separation has proved 
very useful in serving particular interests of each. The latter, for 
example, have had success in opposing Bible reading in public schools 
by resort to this concept. 

Besides Bible reading, other prominent issues have emerged 
within the context of sectarian instruction of Wisconsin’s public 
school pupils, involving graduation and baccalaureate exercises, the 
use of religious buildings for public instruction, the use of public 
educational buildings for religious purposes, and religiously garbed 
teachers. The release of public school pupils from regular school 
hours for religious instruction, in public schools or elsewhere, com- 
prises an issue that is treated separately from the subject of sectarian 
instruction. 

BrBLE READING 
In General 


Anti-Catholic movements took many forms in the United States as 
Roman Catholic immigration increased during the third and fourth 


+ This is the second of a series of articles on Church-State relations in Wis- 
consin by the author, the previous one being Public Transportation of Parochial 
School Pupils, 1952 Wis. L. Rev. 64. 

* B.A., College of Wooster, 1947; M.A., University of Wisconsin, 1949; Grad- 
uate leery my | Ass’t in Political Science, University of Wisconsin, 1948-1951; 
Instructor in Political Science, University of Florida, 1950; Instructor in Polit- 





ical Science, Grinnell College, 1951-1952; Intern under Fund for Adult Education 
of the Ford Foundation, 1952-1953. 
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decades of the last century. Militant Protestant groups organized 
their efforts to prohibit alien officeholders and voters, restrict im- 
migration, and generally to resist “foreign’’ influence which they 
identified with Roman Catholicism. The American Bible Society, 
for instance, had pledged itself during the early nineteenth century 
to labor until the King James version of the Bible was read in every 
classroom in the nation. The issue then moved into the political arena 
in New York City, where public schools were controlled by the Pub- 
lic School Society, which had as one of its stated purposes ‘‘to incul- 
cate the sublime truths of religion and morality contained in the 
Holy Scriptures.’’! Anson Phelps Stokes in his recent monumental 
work, Church and State in the United States, has commented on the 
resulting controversy, as follows: 


The Roman Catholics had ground for complaint, since not only 
was the King James version of the Bible alone used, but some of 
the textbooks, especially those in history, were both unfair and 
disrespectful to their Church. . . . The controversy is illuminating 
as showing the conditions and . . . reasons which led to the de- 
velopment of the parochial school system.’ 


During the early 1850’s the Catholic Church petitioned the legis- 
latures of a dozen states for laws against required reading of the 
“Protestant Bible.’’ In response, another Protestant agency—the 
American Foreign Christian Union—declared that the Bible would 
not be expelled from the classrooms of the public schools “‘so long as 
a piece of Plymouth Rock remains big enough to make a gun flint 
out of.’ 

Thus, over a century ago, a heated controversy stirred the nation 
centering on the issue of Bible reading in the public schools. Protes- 
tant leaders regarded the reading of the Scriptures—or what Catholics 
called the ‘‘Protestant Bible’’—as a first line of defense against the 
influence of Catholicism. Much litigation has arisen over the prob- 
lem which is still with us, that of alleged public school sectarianism 
revolving about Bible reading without comment in the classrooms. 

The basis of the conflict lies in the differences in the King James 
and Douay versions of the Bible, especially in the New Testament, 
adhered to respectively by Protestants and Catholics. It is under- 
standable why the Catholic position should be against the reading 
of the King James version in the public school classroom where 





1 Connors, CuurcH-STaTE RELATIONSHIPS IN EDUCATION IN THE STATE OF 
New York 1-15, 55-86 (1951); Brttineron, THE Protestant Crusade, 1800- 
1860, 130 (1938). 

21 Strokes, CaurcH AND STATE IN THE UNiTep States 827 (1950). 

3 Td. at 832, quoting from FreeMaAn’s JOURNAL 295 (Nov. 23, 1850). 
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Catholic children are in attendance. But if the issue of reading the 
Douay version should ever arise, it is likely that the Catholic posi- 
tion would remain the same. For one of the major differences between 
the Roman Catholic and most Protestant faiths is that the former 
does not permit the Bible to be read and interpreted individually, 
but rather requires it to be authoritatively interpreted by one or- 
dained to do so.* 

The Catholic position with respect to reading the Bible to public 
school pupils, therefore, has been one that strictly adheres to a 
complete separation of Church and State because a different position 
would be inconsistent with the Church’s concept of religious free- 
dom. Protestant leadership, on the other hand, has often taken a 
contrary position. 

State courts have been sharply divided on the matter. The courts 
of twelve states have approved Bible reading in public schools (Colo- 
rado, Georgia, Iowa, Kansas, Kentucky, Maine, Massachusetts, 
Michigan, Minnesota, New Jersey, New York, and Texas), while 
those of seven states have disapproved of such a practice (Illinois, 
Louisiana, Nebraska, Ohio, South Dakota, Washington, and Wis- 
consin).5 In some states Bible reading in the schools is required by 


‘ See, e.g., Binder, Bible Reading in Public Schools, 34 Mana. L. Rev. 297, 299- 
300 (1951), stating that “it would seem Bible reading without comment in public 
school classrooms is in fact sectarian upon at least unds. It is a matter 
of common knowledge that the Holy Bible is not acce by all religious grou 
..., and legislation ordering its reading . . . is, therefore, necessarily Pty enemy 
to those who do not coco the Bible. Moreover, there are egy Ace widely known 
editions of the Holy Bible in use today, the King James, or testant version,’ 
and the Douay, ‘or ‘Catholic version.’ Use of one or the other would n i 
woes to be in preference of one religion over another. And if both editions 

ould be held to be substantially objective (as might be true in the case of the 
Old Testament alone), yet the reading thereof without comment and without 
interpretation is certainly detrimental to those who believe the Bible is not to be 
interpreted by each in his own way but is to be authoritatively interpreted.” 

5 Cases which have approved Bible reading in public schools are: Doremus v. 
Board of Education, 5 N.J. 435, 75 A.2d 880 (1950), appeal dismissed, 342 U.S. 
429 (1952); Lewis v. Board of Education, 157 Misc. 520, 285 N.Y. Supp. 164 

1935), appeal dismissed, 276 N.Y. 490, 12 N.E.2d 172 (1937); Kaplan v. School 

ist., 171 Minn. 142, 214 N.W. 18 (1927); People ez rel. Vollmar v. Stanley, 
81 Colo. 276, 255 Pac. 610 (1927); Wilkerson v. City of Rome, 152 Ga. 762, 110 
8.E. 895 (1922); Church v. Bullock, 104 Tex. 1, 109 S.W. 115 (1908); Hackett 
v. Brooksville Graded Dist., 120 Ky. 608, 87 S.W. 792 (1905); Billard v. Board 
of Education, 69 Kan. 53, 76 Pac. 422 (1904); Pfeiffer v. Board of Education, 
118 Mich. 560, 77 N.W. 250 (1898); Moore v. Monroe, 64 Iowa 367, 20 N.W. 
475 (1884); Spiller v. Inhabitants of Woburn, 12 Allen 127, (Mass., 1866); Don- 
ahoe v. Richards, 38 Me. 379, 61 Am. Dec. 256 (1854); Distinguish, Evans v. 
Selma Union High School, 193 Cal. 54, 222 Pac. 801 (1924). 

The cases which have disapproved Bible reading are: State ex rel. Clithero v. 
Showalter, 159 Wash. 519, 293 Pac. 1000 (1930); State ex rel. Finger v. Weed- 
man, 55 S.D. 348, 226 N.W. 348 (1929); State ex rel. Dearle v. Frazier, 102 
Wash. 369, 173 Pac. 35 (1918); Herold v. Parish Board, 136 La. 1034, 68 So. 116 
(1915); People ex rel. Ring v. Board of Education, 245 Ill. 334, 92 N.E. 251 
(1910); State ex rel. Freeman v. Scheve, 65 Neb. 853, 91 N.W. 846 (1902); State 
ex rel. Weiss v. District Board, 76 Wis. 177, 44 N.W. 967 (1890); Board of Educa- 
tion v. Minor, 23 Ohio St. 211 (1872). 
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statute or administrative order; in others it is specifically permitted 
by statute, court decisions or administrative orders; in still others it 
is prohibited, but not specifically, by statute or constitutional pro- 
vision.’ Although no comprehensive statistics are available, one lead- 
ing authority recently expressed his belief that ‘‘a majority of public 
schools in the country still open their daily sessions with reading 
without comment from the Bible, and that a substantial minority 
open with a hymn and the Lord’s prayer.’”” 


Wisconsin’s Background 

The framers of the Wisconsin constitution made no express pro- 
vision relating to Bible reading in public schools, but they did pro- 
vide that the legislature shall establish free district schools, to be as 
nearly uniform as practicable, “and no sectarian instruction shall be 
allowed therein.’’® Moreover, the legislature was empowered by the 
constitution to establish a state university near the seat of state 
government, but it was specifically provided that ‘‘no sectarian in- 
struction shall be allowed in such university.’’® 

The first discoverable instance that a public official expressed an 
opinion on the matter of Bible reading, in Wisconsin public schools, 
happened in 1858. The Board of Education of Watertown had ‘‘unan- 
imously resolved, that the reading of the Bible, and all forms of 
prayer, be discontinued.’’ The Board assigned as its justification for 
this action the fact that Watertown was composed of “so many 
different national elements.’’ Daniel Collins, a member of the Board, 





6 JoHNsoN and Yost, SEPARATION OF CHURCH AND STATE IN THE UNITED 
States 33-73 (1948); 2 Sroxes, CyurcH AND STaTe IN THE UNITED STATES 
549-72 (1950); Torrey, Jupictau Doctrines or Reiicious Ricnts In AMERICA 
244-49 (1948). See, also, Binder, Bible Reading in the Public Schools, 34 Mara. 
L. Rev. 297 (1951); T.V.K., Reading the Bible in Public Schools, 28 Micu. L. 
Rev. 430-6 (1930); Stith, Bible Reading in the Public Schools, 32 Law Notes 
225-8 (1929). See, also, Keesecker, Lecau Status or BrsLeE READING AND 
Reuicious Instruction in Pusiic ScHooits (Wash. Govt. Print. Off., 1930); 
Hoop, THe Bree in THE Pusiic ScHoois (Wash. Govt. Print. Off., 1923); and 
more general in treatment: SELLERS, THE CoNSTITUTION AND RELIGIOUS Epuca- 
TION (1950); THayeR, RELIGION In Pusiic Epucation (1947). 

72 Sroxes, CuurcH AND StaTe IN THE Untrep States 551 (1950). 

8 Wis. Const. Art. X, § 3. Emphasis added. On January 14, 1848, the Constitu- 
tional Convention concerned itself with the proposed article on education which 
“Mr. Ramsey moved to amend .. . by striking out at the end of the section the 
words ‘and no sectarian instruction shall be allowed in said schools.’ . . .”’ which 
was decided in the negative by a vote of 57 to 2. JouRNAL OF THE CONVENTION TO 
Form A CONSTITUTION FOR THE STATE OF WISCONSIN 336 (1848). The wording 
in the rejected constitution may be found: id. at 640. 

* Wis. Const. Art. X, §6. Emphasis added. See, JouRNAL oF THE CONVEN- 
TION TO Form A CONSTITUTION FOR THE STATE OF WISCONSIN 345 (1848). 
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requested the State Superintendent of Public Instruction, Lyman C. 
Draper, for his opinion on the subject.'® 

Superintendent Draper answered that he regretted that the issue 
ever arose. He noted that the constitution prohibits sectarian in- 
struction; “but this certainly cannot justly be construed,’’ he said, 
“to mean the total exclusion of the Bible from the schools, or that 
simply repeating the Lord’s Prayer... . could . . . be regarded as 
sectarian.’’ He felt quite confident that this was “the practical, com- 
mon-sense view taken . . . by the great mass of the people of Wis- 
consin.’’ Not only is it the common practice in Wisconsin, but it is 
also the practice in the public schools ‘‘of the most enlightened coun- 
tries of the world,’’ he observed. He cited for authority the views of 
Horace Mann, George Washington, Daniel Webster, and others to 
which he added his own personal observation of nearly forty years 
that ‘‘the happiest results would be likely to follow a discreet, un- 
sectarian use of the Bible in public schools, the inculcation of moral 
duties and obligations, and the opening of daily sessions of school 
with prayer.”’ 

There could be no more beautiful spectacle, none more truly 
ennobling, than a teacher inculcating and enforcing moral duties 
upon the young—love to parents, brothers, sisters, companions 
—love to the race of man, and love to the Giver of all good;... . 
—in a word, pressing upon their attention those foundation 
principles which alone can make them good children, good men, 
good women, and good citizens. 

Such is the abiding conviction, and such the practices of the 


civilized world. I am sure that the people of Wisconsin, who are 
generally conceded to possess as much virtue and intelligence as 





10 Draper, Moral and Religious Instruction in Public Schools (Office of Supt. 
of Public Instruction, Madison, May 31, 1858), a published letter to Daniel 
Collins, Watertown, Wis., in the Wisconsin State Historical Library; also re- 
printed in Tenth ANNUAL REPORT ON THE CONDITION AND IMPROVEMENT OF 
THE CoMMON SCHOOLS AND EDUCATIONAL INTERESTS OF THE STATE OF WISs- 
CONSIN, for the Year 1858. A few years earlier, in his report to the Board of Re- 
gents for 1855, University of Wisconsin President Reed said: ‘‘ “The Constitution 
of the state is not atheistic; the very first line recognizes the existence and Prov- 
idence of Almighty God. If by such constitutional provisions, all religious in- 
fluences and instructions had been intended to be excluded, I could not with 
good conscience have served in them a single day. The man who is ignorant of 
the Bible . . . wants one of the highest requisites of an educated man. Shall it 
be excluded from the institutions of the University? No, never.’ ’”’ Shedd, Religion 
in the American State Universities: Its History and Present Problems in RELIGION 
IN THE State University: AN IniT1AL Expioration (H. E. Allen ed. 1950). 
See, also, CurTI AND CARSTENSEN, THE UNIVERSITY OF Wisconsin; A History, 
1848-1925 (2 vols. 1949) for discussion of the role of religion in the life of the 
University of Wisconsin. It should be noted that University of Wisconsin Pro- 
fessor William B. Hesseltine has written a biography of Lyman C. Draper enti- 
tled: A PiongEer’s Mission: Tue Story or Lyman C. Draper to be published 
by the State Historical Society of Wisconsin in January, 1954. 
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the citizens of any of their sister States, would never consent to 
utterly banish the Bible from their schools, and thus virtually 
repudiate its unequalled teachings of virtue and morality as un- 
fit for the instruction and guidance of the children of their love— 
children who, at no distant day, must become the rulers and law- 
givers of the State, and the custodians of all that we now hold 
oo and sacred, our homes, our country, Christianity and the 
ible. 


Superintendent Draper cautioned that he would not force the chil- 
dren or wards of parents, who conscientiously object, to attend the 
exercises of reading the Scriptures and offering prayer. In such cases, 
he advised, the exercises might be held a little before the regular 
hour for opening the school. Moreover, if the teacher deems it proper 
to make comments of a moral character, “he should be extremely 
cautious” not to say anything that could be construed into a sec- 
tarian tendency, for otherwise he would infringe the constitution 
which would be sufficient cause for his dismissal. Whether the ‘“‘com- 
mon version’’ of the Bible or the ‘‘Catholic edition’ should be read 
depends upon the preference of a majority of the school board; “but 
let the Bible be read, whatever be the version, reverently and im- 
pressively, and the blessing of the God of the Bible will never fail 
to attend it.’’ And he concluded: 


But you may ask, may not a majority of the School Board, 
if they see fit, utterly refuse to tolerate the Bible, prayer, and 
moral instruction in the public school? We might obstinately and 
insanely refuse food for our perishing bodies, as well as for our 
craving immortal minds, but we should only spite and injure 
ourselves by so rash and suicidal an act. I have no doubt the 
Board might legally thrust the Bible from the schoolhouse, and 
stifle the voice of prayer, for these are not among the studies 
specially prescribed by law; but they may very properly be re- 
garded as among the ‘‘such other branches of education as may 
be determined upon by the Board,” as the law allows, if the 
Board thinks proper to include them. The District Board, too, 
under the advice of the Superintendent of Public Instruction, 
has power to determine the text-books to be used; and I should 
ever feel bound to regard with special favor the use of the Bible 
in public schools, as pre-eminently first in importance among 
text-books for teaching the noblest principles of virtue, morality, 
patriotism, and good order—love and reverence for God— 
charity and good will to man.” 


The promise of Superintendent Draper, that both his and God’s 
blessings would attend the mixture of religious exercises and public 





11 Draper, op. cit. supra note 10. 
13 [bid. 
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education, was not sufficiently enduring to deter certain Wisconsin 
citizens from expressing a stricter interpretation of constitutional 
provisions in the name of religious liberty. In 1879, for example, 
Robert C. Spencer, President of the Milwaukee Liberal League, ad- 
dressed a memorial to the Board of Regents of the State Normal 
Schools charging: 


1. That in the State Normal Schools and Teachers’ Institutes, 
religious exercises are held and conducted publicly by Presidents 
and Professors, who are appointed and paid by the State, and 
that attendance upon such exercises by students and teachers is 
expected and more or less obligatory. 2. That books for religious 
devotion are bought and paid for by the State, which students 
in said schools are requested and expected to use in social reli- 
gious worship. 3. That complaints and remonstrances of students, 
parents, and others whose rights of conscience, sense of justice 
and propriety are violated by these practices are not duly re- 
garded. .. . 5. That bibles, testaments and other religious books, 
gratuitously furnished by bible societies and kindred organiza- 
tions, are distributed in these institutions by the faculty for use 
of students in connection with the religious exercises held 
therein.”* 


These facts, Spencer said, violated both state and federal constitu- 
tions, which make religion a strictly private and personal matter 
with which the State of Wisconsin cannot meddle, “not even to read 
any bible, or religious book, offer a prayer, sing any religious song or 
perform any act of religious worship, in the presence of the humblest, 
most simple and defenceless child in our public schools.’’ 

The issue was destined therefore, to be sharply drawn before the 
Wisconsin Supreme Court, for only it had the ultimate authority to 
resolve conflicting interpretations of the constitution. Only it could 
balance the scales of justice between those who deemed it necessary 
to inculeate morals through Bible reading and those who feared 
thereby the loss of religious liberty. 


The Weiss Case 


The Wisconsin Supreme Court found the issue squarely presented 
in State ex rel. Weiss v. District Board of Edgerton (1890). Specifically, 
the basic question before the court was whether the adoption of the 





13 Spencer, Memorial Concerning Religious Exercises in State Normal Schools 
(Milwaukee, June 23, 1879), a published letter to the Board of Regents of the 
State Normal Schools of Wisconsin, in the Wisconsin State Historical Library. 

4 Tbid. 

45 76 Wis. 177, 44 N.W. 967 (1890); the case is often referred to as the Edgerton 
case, as well as the Weiss case. 
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King James version of the Bible, or any Bible, as a textbook in the 
public schools, and the reading from it in the classrooms, comprised 
“sectarian instruction’’ within the meaning of Article X, section 3 
of the Wisconsin constitution. This section ordains that no sectarian 
instruction shall be allowed in the district schools of the state. The 
action consisted of a petition for a writ of mandamus to command 
the District Board of a school district of the City of Edgerton to 
compel the District’s teachers to discontinue reading selections from 
the Bible. 

Several taxpayers, who were Roman Catholics and parents of pub- 
lic school children, brought the petition. They claimed that the teach- 
ers selected portions from the King James version of the Bible and 
read them daily to the pupils during instruction hours. This version 
they believed to be incorrect and incomplete on the ground that the 
Catholic Church is the only infallible teacher and interpreter of the 
Bible by divine authority. Therefore, they alleged, this practice was 
contrary to Article X, section 3 of the Wisconsin constitution. They 
claimed they had requested the Board to stop the practice without 
success. 

On its side, the District Board admitted that two teachers did 
follow the alleged practice, and some of the petitioners’ children were 
among their pupils. But it insisted that (1) the children were at 
liberty to withdraw during the reading, and (2) contrary to the 
petition all the teachers did not follow the practice, nor was it done 
in all the departments. The Board denied, moreover, that the Cath- 
olic Church was the only infallible teacher or interpreter of the Bible 
maintaining that everyone has the right to read and interpret the 
Bible for himself. To claim otherwise, as do the petitioners, the 
Board countered, is itself sectarian and a violation of the constitu- 
tion. Those teachers that did, and still do, read from the Bible, do so 
without comment, which is not illegal. Indeed, the Board has no 
lawful right to stop teachers from reading the Bible. 

The Board admitted also that the King James version was read, 
but that it did not differ materially from the Douay version. The 
Bible, furthermore, was bought by the Board as a school textbook, 
and under state law textbooks cannot be changed for three years. 
The Board noted that the State Superintendent of Public Instruc- 
tion had recommended the King James version in a list of textbooks. 
Besides, said the Board, of five-hundred children in the District, only 
a few were Catholics. The Board concluded its answer by asserting 
that (1) The Bible is an irreplaceable textbook, (2) Bible reading is 
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an important part of education, and (3) a majority of the parents in 
the District desire that it be read. 

The court was unanimous in holding that Bible reading was un- 
constitutional. Three separate and lengthy opinions were delivered, 
with Judge Lyon filing the leading opinion. He refused to restrict his 
reasoning to merely a Catholic versus Protestant context. Judge 
Lyon dispensed with one of the Board’s contentions by taking judi- 
cial notice of the fact that there are many different faiths that be- 
lieve that the Douay and King James versions of the Bible differ 
materially. Rather he was concerned with the average citizen’s right 
to be free from sectarian instruction. The term “‘sectarian’’ he defined 
as referring to the doctrine of one of the many sects not common to 
all other sects. He was concerned also with the Bible as a whole, for 
the Board implied that its whole contents might be read. ‘Yet it 
should be observed that some of the portions so read seem to inculcate 
the doctrines of the divinity of Jesus Christ and the punishment of 
the wicked after death, which doctrines are not accepted by some 
religious sects.’ This is ‘sectarian instruction,’’ he adduced, for 
these Biblical teachings are doctrines believed in by some sects and 
rejected by others. When instruction goes beyond teaching the exist- 
ence of a Supreme Being, to inculcate doctrines concerning which 
the sects are in conflict, then the instruction becomes sectarian within 
the meaning of the constitutional prohibition.!” 

Judge Lyon cautioned that this decision did not ban textbooks 
founded on the Bible from use in the instruction of pupils, for much 
of the Bible has “great historical and literary value.’’!* But the City 
of Edgerton’s use of the Bible came under that statutory provision 
which provides that ‘‘no text-books shall be permitted in any free 
public schools which will have a tendency to inculcate sectarian 
ideas.’’!® The constitutional clause, moreover, was drafted with ref- 
erence to attracting immigrants of many faiths to Wisconsin. 


Many, perhaps most, of these immigrants came from countries 
in which a state religion was maintained and enforced, while 
some of them were non-conformists and had suffered under the 
disabilities resulting from their rejection of the established reli- 
gion. What more tempting inducement to cast their lot with 
us could have been held out to them than the insurance that, in 





16 76 Wis. 177, 191, 44 N.W. 967, 972. “Among books on the Index . . . are non- 
Catholic Bibles. . . .”” The Catholic Herald Citizen, Madison edition, Dec. 13, 
1952, p. 23, col. 2. 

1776 Wis. 177, 193-4, 44 N.W. 967, 973 (1890). 

18 Td. at 195, 44 N.W. at 974. 

19 Wis. Laws 1883, c.251, §3; now Wis. Strat. § 40.53(15) (1951). See also, 
Wis. Stat. § 14.57(2) (1951). 
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addition to the guaranties of the right of conscience and of wor- 
ship in their own way, the free district schools in which their 
children were to be, or might be, educated, were absolute com- 
mon ground, where the pupils were equal, and where . . . sectar- 
ian intolerance, under which they had smarted in the old country, 
could never enter??° 


He rejected the inference drawn from the Board’s point that those 
who wish may withdraw from the room at Bible reading time. This 
argument fails because ‘‘the excluded pupil loses caste with his fel- 
lows, and is liable to be regarded with aversion and subjected to 
reproach and insult.’ And Judge Lyon concluded: 


The priceless truths of the Bible are best taught to our youth 
in the church, the Sabbath and parochial schools, the social 
religious meetings, and, above all, by parents in the home 
circle. . .. The constitution does not interfere with such teaching 
and culture. It only banishes theological polemics from the dis- 
trict schools.”? 


Judge Cassoday, at the request of Judge Lyon, filed a separate 
opinion directed to another branch of the case. First, he addressed 
himself to the issue whether the reading of the Bible in this case 
constituted ‘‘worship’”’ within the meaning of Article I, section 18 of 
the Wisconsin constitution, which provides: “nor shall any man be 
compelled to attend or support any place of worship, or to maintain 
any ministry against his consent.’’ The reading of the Holy Scrip- 
tures as the eternal word of God, he observed, “‘is an essential part 
of divine worship,’’ and when the Bible is read in the public school 
it becomes, therefore, ‘‘a place of worship.”’ 


Manifestly, the words “place of worship’’ were advisedly used, 
as applicable to any “place’’ or structure where worship is 
statedly held, and which the citizen is ‘‘compelled . . . to attend,”’ 
or the taxpayers are compelled to “erect or support.’’ The mere 
fact . . . only a small fraction of the schooi hours is devoted to 
such worship, in no way justifies such use. . . . The relators, as 
taxpayers of the district, were compelled to aid in the support 
of the school maintained therein. ... and . . . they have a iegal 
right to object to its being used as a “place of worship.”’* 


Then Judge Cassoday addressed himself to another question, 
whether the District Board had violated that clause in Article I, 





20 76 Wis. 177, 198, 44 N.W. 967, 974 (1890). 

21 Jd. at 200, 44 N.W. at 975. It would appear that this consideration would 
have been sufficient to reject Superintendent Draper’s advice, supra, that “the 
exercises might be held a little before the regular hour for opening the school.”’ 

2 Td. at 202, 44 N.W. at 976. 

%3 Td. at 213, 44 N.W. at 979. 
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section 18 which states: “nor shall any money be drawn from the 
treasury for the benefit of religious societies, or religious or theolog- 
ical seminaries.’’ If the reading of the Bible in the classroom as a 
textbook is not only “worship,’”’ but also “instruction,’’ he reasoned, 
“then there is no escape from the conclusion that it is religious in- 
struction; and hence the money so drawn from the state treasury was 
for the benefit of a religious school, within the meaning of this clause 
of the constitution.’’* 

Finally, Judge Orton filed a separate concurring opinion. He as- 
serted that common schools are not common as being low in character 
or grade, but rather they are “common to all alike.’’* To the charge 
that public schools are ‘‘Godless”’ he replied: “They are Godless, and 
the educational department of the government is Godless, in the 
sense that the executive, legislative, and administrative departments 
are Godless.’’ He continued: 


There is no such source and cause of strife, quarrel, fights, malig- 
nant opposition, persecution, and war, and all evil in the state, 
as religion. . . . Let it once enter our common schools, they 
would be destroyed. . . . The common school is one of the most 
indispensable, useful, and valuable civil institutions this state 
has. It is democratic, and free to all alike, in perfect equality, 
where all the children of our people stand on a common platform, 
and may enjoy the benefits of an equal and common education.” 


An important principle was enunciated by Judge Orton when he 
concluded: ‘‘Religion needs no support from the state. It is stronger 
and much purer without it. . . . The connection of church and state 
corrupts religion, and makes the state despotic.’’?” 

The Weiss decision met with some strenuous criticism. Reverend 
D.C. John, before a meeting of the Methodist Ministerial Associa- 
tion, characterized the decision as ‘‘a new menace to Christian civ- 
ilization—one which threatens to sap the foundation of public moral- 
ity and make good the taunt of the Romanist, that our schools are 
godless, and therefore unworthy of Christian patronage.’’** The court, 
he said, “has protected the conscience of the Romanist and violated 
that of the Protestant.’’?* 

% 76 Wis. 177, 215, 44 N.W. 979, 980. 

% Td. at 218, 44 N.W. at 981. 

% Jd. at 219, 44 N.W. at 981. 

27 Td. at 221, 44 N.W. at 981-982. 

28 John, Bible in the Public Schools (1890), an address before the Milwaukee 
District Ministerial Assoc. of the M.E. Church, held at Waukesha, Wis., May 
12-14, 1890, published in the form of a pamphlet; in the Wisconsin State His- 
torical Library. 


29 Ibid. “If Judge Cassoday’s definition of worship is to be accepted, we must 
have no more chaplains for our legislatures, for our soldiers, and we must have 
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Subsequent History 

The decision in the Weiss case has remained the definitive authority 
on the subject in Wisconsin. Bible reading, even without comment, 
to Wisconsin public school pupils is illegal as clearly violating the 
Wisconsin constitution. Whether it likewise violates the United States 
Constitution was the question presented to the Supreme Court of 
the United States in Doremus v. Board of Education (1952).*° 

An action had been brought in the state courts of New Jersey for 
a declaratory judgment seeking to declare invalid a statute of that 
state** which provided for the reading, without comment, of five 
verses of the Old Testament at the opening of each public school 
day. The act was claimed to violate the First Amendment’s prohibi- 
tion of an establishment of religion as it was made applicable to New 





no more religious service in our prisons, asylums, reform schools... . If reading 
the Bible without note or comment makes a schoolhouse a place of worship, then 
praying, preaching, singing, makes our ships, drill-grounds, assembly chambers, 
asylums, prisons . . . places of worship—all of which are supported out of the 
public treasury.” Tbid. 

Although The Milwaukee Sentinel expressed “doubt if anybody will question 
the soundness of the [Weiss] decision’ (March 20, 1890, p. 4, col. 2), it later 
reported opposition from Supt. Willis, of the Milwaukee Y.M.C. A., who regarded 
the Bible ‘‘as a good thing in public schools, ” and from Rev. Chreighton, of the 
Summerfield Methodist Church, who expressed the opinion that “the true cause 
of Romish hostility is not unreasonable hatred of the Bible, but more a hope 
that its exclusion will be a point gained toward the overthrow of the whole com- 
mon school system.’’ But the Sentinel found that the Weiss decision “seems to 
have met with general ‘spproval. ” The Milwaukee Sentinel, March 23, 1890, 
p. 12, col. 5. In approving the decision The St. Paul Pioneer Press was quoted 
as stating: “when it is understood that secular and religious education should 
and must be conducted by separate agencies, all controversy over the public 
school question will be near an end.” The Wisconsin State Journal, March 26, 
1890. But the State Journal almost wholly ignored the case, and the decision was 
obscured in other newspapers by the controversy, at the time, surrounding the 
so-called Bennett Law, (Wis. Laws 1889, c. 519) which was denounced by three 
Catholic bishops of Wisconsin. It was a compulsory school attendance law which 
had two provisions deemed offensive to the bishops, one requiring each school- 
age child to attend a public or private school “in the city, town or district in 
which he resides,” and the other requiring that such child be taught in the Eng- 
lish language in order that the “‘school shall be regarded as a school, under this 
act.” The Chicago Tribune was quoted, on the latter point, as follows: “The 
Roman Catholic Church in Wisconsin is mostly German. Many of the teachers 
in the parochial schools are Germans and prefer to use that language. Still they 
would perhaps instruct in English in elementary branches if necessary. What 
they cannot tolerate is that the state shall claim the right to decide what the 
children must be taught and whether the parochial schools are teaching it. Their 
position is that the will of the bishops is superior to the law, and that the church 
is above the state, and that it is none of the state’s business whether English 
instruction is given in the church schools or not.”” The Wisconsin State Journal, 
March 18, 1890, p. 2., col. 2. The Bennett Law was repealed and recreated by 
Wis. Laws 1891, ec. 187, in which the controversial provisions were deleted. See, 
Kellogg, The Bennett Law in Wisconsin, reprinted from WIscoNsIN MAGAzINE 
or History (Sept., 1918). 

30 342 U.S. 429. 

3 N.J. Rev. Strats. §§ 18:14-77 (1937). 
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Jersey by the Fourteenth Amendment as determined by the Court 
in the McCollum case.*® The New Jersey Supreme Court held that 
the statute did not violate the Federal Constitution, on the ground 
that the Old Testament is non-sectarian.* 

Upon appeal, the Supreme Court of the United States refused to 
consider the issue for the reason that it had no jurisdiction to do so. 
Justice Jackson complained, for the Court, that too many facts were 
missing to make a “‘case or controversy’’ in terms of which the Court’s 
jurisdiction is cast. There were two parents suing; one merely as a 
parent, and the other as a taxpayer. 

With respect to the appellant suing as a parent, Justice Jackson 
could not find any assertion that the seventeen-year-old pupil in- 
volved was injured or offended by the Bible reading, or that she was 
“compelled to accept, approve or confess agreement with any dogma 
or creed or even to listen when the Scriptures were read.’’ He pointed 
out, moreover, that although there was a pretrial stipulation that 
any pupil could be excused from the Bible reading, at his own or his 
parent’s request, no such request had been made here.** But the 
crucial fact was that the child had graduated from the public schools 
prior to the appeal to this Court. “Obviously,’’ said Jackson, ‘‘no 
decision we could render now would protect any rights she may once 
have had, and this Court does not sit to decide arguments after 
events have put them to rest.’’* 

Concerning the other appellant, Justice Jackson observed that facts 
were lacking to support a taxpayer’s action. On this point, he con- 
cluded: 


It is apparent that the grievance . . . is not a direct dollars-and- 
cents injury but is a religious difference. If appellants established 
the requisite special injury necessary to a taxpayer’s case or 
controversy, it would not matter that their dominant induce- 
ment to action was more religious than mercenary. It is not a 
question of motivation but of possession of the requisite financial 
interest that is, or is threatened to be, injured by the uncon- 
stitutional conduct. We find no such direct and particular finan- 
cial interest here. If the Act may give rise to a legal case or con- 





32 Tllinois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). 

335 N.J. 435, 71A.2d 732 (1950). This decision is discussed in Binder, Bible 
Reading in Public Schools, 34 Marq. L. Rev. 297-300 (1951), where he con- 
cludes that “the New Jersey decision cannot be reconciled with the McCollum 


and Everson cases nor with the Edgerton case decided by the Supreme Court of 
Wisconsin.” Jd. at 300. 


% 342 U.S. 429, 432. 
% Td. at 432-3. 
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troversy on some behalf, the appellants cannot obtain a decision 
from this Court by a feigned issue of taxation.* 


The question, then, whether Bible reading to public school pupils 
violates the United States Constitution, must remain in abeyance 
until the nation’s highest court should decide to consider the issue 
on its merits. It should be emphasized, however, that a decision 
favorable to Bible reading by that court would not affect its status of 
unconstitutionality in Wisconsin as determined by the Weiss decision. 

Wisconsin’s attorney general has never delivered an opinion on the 
subject,*” but certain corollary issues have been presented to the 
state superintendent of public instruction. 

In May, 1952, State Superintendent of Public Instruction Watson 
received a letter from Reverend J. E. Noonan, pastor of St. Mary’s 
Church in Altoona, Wisconsin. Enclosed with the letter was an un- 
identified newspaper photograph with the following caption under- 
neath: 


E. R. Steadman, first Wisconsin vice president of the Gideon 
Society, presents a Testament... to mark the end of distribution 
of 16,662 Testaments to 669 schools in 10 counties during the 
past three years. . . . The Gideons distribute Bibles to schools, 
hospitals, hotels, penal institutions and the armed forces, as well 
as to foreign countries.** 


Reverend Noonan claimed that since the Protestant religion is based 
entirely on the Bible, the Gideons were using the public schools for 
religious purposes. And he asked, ‘‘Would Catholic priests be allowed 
to distribute copies of the Catholic Bible (the Original New Testa- 
ment) in Public Schools?’’*® 


% 342 U.S. 429, 434-5. Justice Douglas dissented, with whom Justices Reed and 
Burton concurred, on the ground that the case deserved a decision on the merits. 
Douglas reasoned that 7 if all the taxpayers brought a similar suit a jus- 
ticiable case would be presented. ‘They would not be able to show, any more than 
the two present taxpayers have done, that the reading of the Bible adds to the 
taxes they pay... . If all can do it, there is no apparent reason why less than all 
may not, the interest being the same.” He also said that the ee rule, 
that a suit to enjoin a federal law cannot be maintained, does not apply here for 
the reason that if New Jersey permits this suit, ‘I see nothing in the Constitution 
to prevent it.” Id. at 435-6. 

37 But see, 1 Ops. Wis. Arr’y Gen. 418 (1912) where the question was pre- 
sented whether a book agent selling Bibles in homes is obliged to secure a ped- 
dler’s license. Attorney General Bancroft answered: “But, if the party in ques- 
tion carries the Bibles with him and goes from house to house offering them for 
sale and selling them and does this for a rata it is my opinion that he is a peddler 
=: . . unless he takes out a peddler’s license, he is violating our peddler’s law.” 

38 Letter from Rev. J. E. Noonan, St. Mary’s Church, Altoona, Wis., to Supt. 
Watson, dated May 26, 1952, in the files of the Dept. of Public Instruction. 


3° Ibid. 
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“To answer your question specifically,’ Superintendent Watson 
replied, ‘‘it is illegal for the Catholic Bible, the Protestant Bible, or 
any other Bible to be distributed in the public schools.’’ He added: 


We have so advised many public school people. The distribution 
of the Bible, however, does not necessarily mean that they are 
used in an instructional fashion as sectarian materials.‘ 


A few months later, a secretary of The Gideons International wrote 
Superintendent Watson asking for information as to the legality of 
distributing Bibles in the public schools. He admitted that sometimes 
Gideons violate the law, but they never do any instructing or com- 
menting. ‘The Testaments are stacked or placed on a table or other 
place and the children pass by and only those that want one take. 
It is strictly up to the children.’’*! 

Superintendent Watson replied that he sincerely regretted that 
the Gideons included the public schools in their plans. 


The public schools are schools for all the children including those 
who believe in the King James version of the bible and those 
who do not. Because of the fact that there are several different 
versions and because, as you well know, different religious de- 
nominations use different versions. . . , the bible has been held 
to be sectarian material by our own Wisconsin Supreme Court so 
far as its usage in the public schools is concerned.“ 


He called attention to the fact that one of his statutory duties is to 
“exclude all sectarian books and instruction from the public schools.’’* 
And he added: “It would seem to me that under that statutory pro- 
vision, it would be improper for testaments to be distributed in the 
public schools.’ 

According to Wisconsin law, Bibles may neither be read nor dis- 
tributed in the public schools. If the school day should be opened with 
certain exercises, therefore, they must not include the Bible. Public 
schools have engaged in other exercises to which Catholics have 





40 Copy of letter from Supt. Watson to Rev. J. E. Noonan, supra, note 38, 
dated June 2, 1952, in the files of the Dept. of Public Instruction. 

“1 Letter from Edwin Angelo, Secretary, The Gideons International, Wisconsin 
and Upper Michigan Division, 332 W. Wis. Ave., Milwaukee, Wis., to Supt. 
Watson, dated Sept. 12, 1952, in the files of the Dept. of Public Instruction. 

* Copy of letter from Supt. Watson, to Edwin Angelo, supra, note 41, dated 
Sept. 16, 1952, in the files of the Dept. of Public Instruction. 

48 Wis. Srar. § 14.57(2) (1951). Any book is excluded from epg 


also 
which falsifies “the facts regarding the war for independence, or the war of 1812, 


or which defames our nation’s founders, or misrepresents the ideals and causes 
for which they struggled and sacrificed, or which contains propaganda favorable 
to any foreign government.” Wis. Srat. § 40.77(1) (1951). 


4 Op. cit., supra, note 42. 
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objected, also, namely—graduation and baccalaureate exercises al- 
legedly sectarian in nature. 


GRADUATION AND BACCALAUREATE EXERCISES 


Many public schools in Wisconsin lack facilities to accommodate 
the townspeople at graduation and baccalaureate exercises. It has 
been necessary on some occasions to find auditoriums elsewhere, and 
frequently this has meant church auditoriums. And if these exercises 
should assume a religious character with the singing of hymns and the 
offering of prayer, then conditions exist that may divide a small 
community with bitter conflict and tension. Certain faiths, especialiy 
the Roman Catholic, abide by a religious tenet that forbids their 
members from attending religious ceremonies held in churches other 
than their own, or from participating actively in joint religious ex- 
ercises of any kind. Hence, Catholic children in certain instances 
might violate their consciences by participating in graduation or 
baccalaureate exercises. This is an issue that is presently assuming an 
increasing importance in Wisconsin. 

The issue was first raised by Superintendent of Public Instruction 
Cary, in 1907, when he requested an opinion of the attorney general 
as to the validity of graduation exercises ‘‘in one of the cities of this 
state.’’ He stated that the exercises were to be held in a local opera 
house, “‘and that the program for the occasion announces that they 
will be opened with prayer by a local church pastor.’’ A citizen of the 
school district objected to the prayer and threatened to secure an 
injunction to prevent it.“ 

Attorney General Gilbert replied that no statute related to the 
subject. Nor did he think that the proposed program violated Article 
I, section 18 of the Wisconsin Constitution. Simply because of the 
offering of prayer, the place where the exercises were to be held 
could not constitute ‘‘a place of worship.”’ 

With respect to Article X, section 3, which forbids “‘sectarian in- 
struction,’’ however, he could readily conceive of such a prayer “which 
would tend to inculcate sectarian doctrines,’’ and he also could con- 
ceive of one that would have no such tendency. But relying on a 
passage from Judge Lyon’s opinion in the Weiss case,“ Attorney 
General Gilbert said: 


# Rept. or Wis. Arr’y Gen. 326 (1908). 

“State ex rel. Weiss v. District Board of Edgerton, 76 Wis. 177, 193-4, 
44 N.W. 967, 973 (1890), where Judge Lyon remarked that “to teach the exis- 
tence of a Supreme Being. . . is not sectarian, because all religious sects so be- 
lieve and teac 
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A prayer such as is ordinarily given on an occasion like this 
and which would be suitable to such exercises would leave no 
impress upon the minds of the listeners other than that the exist- 
ence of a supreme being had been recognized. Such being the case, 
it would not constitute sectarian instruction.*” 


The Conway Case 


The issue was raised again in 1916 in State ex rel. Conway v. District 
Board.*® Conway had filed a petition in the circuit court of Juneau 
County for a writ of mandamus to compel the District Board** to 
discontinue the practice of holding graduation exercises in any of the 
churches of the City of Elroy, or elsewhere within its jurisdiction, 


and the practice of allowing any minister or person to offer an in- 


vocation or prayer at the graduation. The lower court denied the 
writ, and Conway appealed. 

Before the Wisconsin Supreme Court Conway claimed that it is 
part of the high school requirement, before pupils are granted di- 
plomas, for the Board to conduct a part of the exercises in different 
Elroy churches and the opera house, at which ministers and priests 
are invited to officiate and give invocation. He insisted that these 
exercises have “wounded the sensibilities of both Protestant and 
Catholic patrons,’’ subjected them to “humiliation,’’ and forced upon 
them “the offense of conscience.” Taxpayers, parents, and patrons 
of the school had protested for more than six years, he maintained, 
but to no avail. Certain Catholic taxpayers, Conway complained, 
refuse to allow their children, who are about to graduate, to attend 
the graduation exercises, and they must obtain their diplomas after- 
ward by special request. 

Conway charged that this was “sectarian instruction,” in violation 
of the Wisconsin Constitution for the following reasons: (1) the ex- 
ercises are an integral part of the school curriculum; (2) invocation 
by a minister of a certain sect amounts to the Board’s sanction of 
that minister in preference to all others; (3) it amounts to teaching 
of certain religious doctrines of the sect so favored; and (4) the in- 
vocation in itself is “sectarian instruction,” regardless of the words 
employed, the sect of the minister, or the manner of delivery. 

The Wisconsin Supreme Court affirmed the lower court by deny- 
ing the writ of mandamus. Judge Barnes, in delivering the court’s 





‘7 Rept. or Wis. Atr’y GEn. 326, at (1908). “T am therefore of the opinion 
that . . . the injunction would be denied.” Ibid. 

4s 162 Wis. 482, 156 N.W. 477 mae 

49 District Board of Joint School District No. 6 of Towns of Plymouth, Wone- 
woe, and City of Elroy. 
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opinion, felt it was fortunate that the “hapless controversy’’ was of a 
‘‘genus’’ that seldom made its appearance before the court. And he 
boldly stated: ‘“The number of our people who do not believe in the 
existence of a Supreme Being and in Life Hereafter is almost negligi- 
ble.’’®° But he advised: 


Nevertheless, we think it would be a wise exercise of official dis- 
cretion to discontinue such practices as are here complained of 

' when objection thereto is made by any substantial number of 
school patrons. We do not underrate the efficacy of prayer. 
Neither are we prepared to say that the average high school 
graduate may not need it. But whenever it is likely to do more 
harm than good, it might well be dispensed with. It is not at all 
times wise or politic to do certain things although no legal rights 
would be invaded by doing them. 


Apparently attempting to obviate criticism, Judge Barnes stated 
that the court was not trifling with the objection because the peti- 
tioner happened to be Catholic. ‘‘Reverse conditions and let a Cath- 
olic school board select a church or building devoted to Catholic 
services in which to hold graduating exercises and engage a Catholic 
clergyman to deliver a nonsectarian prayer or invocation, and the 
devout . . . member of a Protestant communion would be just as 
likely to take umbrage at what was done.’’®? 

Judge Barnes denied the petitioner’s allegation that holding grad- 
uation exercises in a church is in itself sectarian instruction. The 
petitioner did not show that the clergymen were paid public money 
to render invocations nor that anyone was compelled to attend the 
exercises. “‘Graduation exercises take place once a year,’’ he observed. 
“Often in smaller places church auditoriums are more commodious 
and better calculated to take care of the overflow crowds that con- 
gregate at such times. . . . To say that a person attending such place 
once a year is compelled to attend a place of worship would be giving 
prominence to form rather than to substance.’’ And he added, “‘It 
is what is done, not the name of the place where it is done, that is 
significant.’’®* 

It is difficult to perceive how the decision in this case may be 





50 162 Wis. 482, 487, 156 N.W. 477, 479 (1916). Judge Barnes cited no authority 
for this statement nor did he represent himself as formally taking judicial notice 
of this fact. 

51 Jd. at 488, 156 N.W. at 479. 

8 Td. at 487-8, 156 N.W. at 479. The court held that mandamus was the 
wrong remedy to seek, but decided to consider the case, nevertheless, on its 
merits. Jd. at 489, 156 N.W. at 479. 

53 Td. at 491, 156 N.W. at 480. 
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reconciled with that in the Weiss case. The difficulty becomes ap- 
parent when one proceeds upon Judge Barnes’ own hypothesis that, 
in determining questions involving the matter of religious freedom, 
substance should take prominence over form. If, indeed, it be true 
that “‘it is what is done, not . . . where it is done, that is significant,’’ 
then it is possible that an argument could be made that Bible reading 
in public schools was relatively unimportant to the Weiss decision, 
a view which would have been likely to shock the judges in that case. 
On the contrary, prayers offered at graduation exercises appear in- 
capable of easy separation from the fact that such exercises were 
held in churches. The “‘substance’’ of the matter was precisely that 
which was complained of—that the exercises were held in churches 
where prayers were offered. Judge Barnes, nevertheless, treated the 
matter of invocation as a wholly different and separate question. On 
this point, he said: 
A prayer may be either sectarian or nonsectarian in character. 
The sessions of our national Congress, of our state legislature, 
and of our great party conventions are customarily opened with 
prayer. These prayers are almost invariably nonsectarian in char- 
acter, so much so that a person rending them or listening to them 
would be entirely at a loss to discover to what denomination the 
clergyman belonged. The enthusiast who places his desire to 
make proselytes to the faith he professes above his sense of 
propriety may occasionally “slop over,’’ but it is only just to say 
that our clergy rarely offend in this regard. To be sure, offense 
may be very adroitly given if the clergyman is so minded, but 
there is no claim that any such thing has occurred in this case.® 


In this case, the court seemed to reason that the burden rests 
with the challenger of a district board’s action to prove beyond any 
reasonable doubt that such action is invalid. In recent years the 
United States Supreme Court, in certain cases, has shifted this or- 
dinary presumption in favor of the constitutionality of state action 
to a presumption of invalidity if such action is alleged to violate an 
individual’s right of conscience. Judge Barnes appears to have held 





54 State ex rel. Weiss v. District Board of Edgerton, 76 Wis. 177, 44 N.W. 967 
(1890). No attempt was made to distinguish the Weiss case, but the court did 
distinguish Dorner v. School District, 137 Wis. 147, 118 N.W. 353 (1908); but 
see, infra, note 91. 

55 162 Wis. 482, 493, 156 N.W. 477, 481 (1916). 

% See Justice Rutledge’s formulation of this doctrine in Thomas v. Collins, 
323 U.S. 516 (1945), and the court’s a : Joseph Burstyn, Inc. v. Wilson, 
343 U.S. 495 (1952); Gelling v. Texas, 343 U.S. 960 (1952). : the discussion, 
infra, in reference to note 91. It would appear that the reasoning in two Jehovah’s 
Witnesses cases is in accord: Milwaukee County v. Carter, 258 Wis. 139, 45 
N.W.2d 90 (1950); and Schneider v. State, 308 U.S. 147 (1939), reversing Mil- 
waukee v. Snyder, 230 Wis. 131, 283 N.W. 301 (1939). 
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to a contrary view. Conway, he said, had to make it appear, which 
he failed to do, that the invocations were in fact sectarian in char- 
acter, and that the school board threatened to continue or permit 
such practices in the future, before the court would enjoin them as 
invalid.” 

The presumption doctrine, of course, may be rebutted by resort 
to the doctrine of judicial notice, and Judge Barnes did take notice 
that all but a “‘negligible’’ number of people believed in a Supreme 
Being, and that prayers at graduation exercises were “invariably 
nonsectarian.’’ Evidently the court subscribed to the philosophy that 
enjoyment of religious freedom depends upon the degree to which 
such freedom has been proved to have been invaded, for Judge Barnes 
concluded: 

Considering what has been done here and the rare occasions on 


which it has been or can be done, the matter complained of seems 
to be too inconsequential to furnish the subject of a law suit.** 


It should be pointed out, nevertheless, that the weight of judicial 
opinion in other states agrees that the use of a sectarian building for 
public educational purposes is valid (especially if the use is temporary) 
where there has been no intent to aid sectarian institutions thereby.*® 

The Conway decision has remained the basic authority on the sub- 
ject.° But a very similar issue is presently assuming vital importance 
in certain localities. It concerns high school baccalaureate exercises. 





57 162 Wis. 482, 494, 156 N.W. 477, 481 (1916). 

58 Td. at 495, 156 N.W. at 481. Emphasis added. 

59 See, e.g., Crain v. Walker, 222 Ky. 828, 2 S.W.2d 654 (1928); Nance v. 
Johnson, 84 Tex. 401, 19 S.W. 559 (1892); Millard v. Board of Education, 121 
Ill. 297, 10 N.E. 669 (1887); Scripture v. Burns, 59 Iowa 70, 12 N.W. 760 (1882). 
But distinguish: Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202 (1918); 
Williams v. Board of Trustees, 173 Ky. 708, 191 S.W. 507 (1917); Pronovost v. 
Brunette, 36 N.D. 288, 162 N.W. 300 (1917); Dorner v. School District, 137 
Wis. 147, 118 N.W. 353 (1908). ‘In instances of the use of religious property for 
public school purposes, the judiciary has scrutinized the arrangements ve 
carefully to discover possible abuses of administrative or legislative discretion.” 
Torrey, JupiciaL Docrrines or Reiicious Ricuts IN AMERICA 264 (1948). 

* In an undated letter received by Supt. Watson on May 19, 1952, Rev. J. E. 
Noonan, St. Mary’s Church, Altoona, Wis., claimed that “graduation exercises 
in aan school auditoriums where [there are] Protestant Ministers . . . prayers 
and . . . ‘benedictions,’ etc., comes generically under the heading of ‘Religion.’ 
This is using the schools for ‘religious purposes. . . .’ ’’ Superintendent Watson 
replied: “Of course, in this prey category the courts of our state have held 
rather closely to the point of view that the presence of a minister of any religious 
affiliation is not. improper on a graduation program.’ And he added: “f sincerely 
trust that in all the issues that are raised, we can hang on in Wisconsin to certain 
basic considerations, which if they are followed quite closely, will give all of us 
equal protection ia our religious convictions and will keep the schools as such in 
| word proper place. .. .”’ (From a copy of letter in the files of the Dept. of Public 

nstruction). 
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Baccalaureate in Brodhead, Wisconsin 


It has been the custom in recent years for the members of the 
graduating class of Brodhead public high school to vote on the ques- 


tion as to which of the local clergymen should preside over their 


baccalaureate exercises. The exercises would then be held in the 
church of the chosen clergyman. This situation has given rise to a 
highly charged controversy in the small community of Brodhead in 
southern Wisconsin. The details leading up to the present state of 
affairs may illustrate (1) how a cleavage may develop within even a 
very small community when religious rights are alleged to be vio- 
lated, (2) how a Church-State controversy capable of major propor- 
tions may originate from a lack of effective cooperation and com- 
munication within a local community, (3) how delicate and frustrat- 
ing such an issue becomes to the administrator on the state level 
after local non-legal remedies have been exhausted, and (4) how such 
an issue remains suspended and abeyant as long as it is withheld 
from the judicial process. 

Beginning in the fall of 1950 the father of one of the students to 
graduate from Brodhead high school approached a member of the 
school board and explained that the three Catholic graduates could 
not take part in baccalaureate services held in any church but their 
own without compromising their religious principles. The matter was 
brought to the attention of the superintendent of the high school, 
C. T. Pfisterer. He answered that the senior class had voted on the 
matter and it was therefore out of his hands. Reverend R. A. Boet- 
tcher, minister of the Evangelical Church, had been the pastor se- 
lected, and he announced, in the meantime, that the exercises would 
be held in his church. Catholic parents objected on the ground ‘‘that 
it was only reasonable to expect that a public school function be 
held in the public school auditorium without embarrassment to any 
of the participants.’ Two telephone conversations between Rev- 
erend Andrew Breines, the local Catholic pastor, and Reverend Boett- 
cher failed to resolve any differences. ‘None of the three Catholic 





© Letter from Rev. Andrew R. Breines, Director, The Catholic Herald Citizen, 
to Rebecca C. Barton, Director, Governor’s Commission on Human Rights, 
dated Sept. 6, 1951, in the files of the Commission. Reverend Breines is also the 
Catholic To in Brodhead, Wisconsin. “I am sending you a chronological 
summary, as I promised, in regard to the Brodhead High School Baccalaureate, 
June 6, 1951, which I have checked carefully with the parents of the Catholic 

uates concerned.” Ibid. 

® Ibid. ‘Fr. Breines explained that the baccalaureate would be unobjection- 
able for the Catholic graduates if held in the public school auditorium with 
invocation, sermon and benediction, as long as hymns commonly identified with 
a Protestant service were not sung.” bid. 
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graduates, or their parents, or the six Catholic teachers in the Brod- 
head elementary and high schools, or Fr. Breines attended the Bac- 
calaureate service held by Rev. Boettcher in the Evangelical Church 
June 6.’’8 

Shortly before the baccalaureate, Reverend Breines wrote ‘with 
deep regret’’ to Superintendent of Public Instruction Watson pro- 
testing ‘‘the ill-advised action of Mr. C. T. Pfisterer.’’** He char- 
acterized the incident as creating ‘‘much bitter feeling and misunder- 
standing in the community,’’ and as setting ‘‘a precedent of religious 
discrimination and intolerance in Brodhead.’’® 


It has always been my understanding that the First Amend- 
ment protects American citizens from all establishment of reli- 
gion and guarantees all its citizens the right to attend the church 
of their choice. The wisdom of the Constitution in this matter is 
shown in the present case for a minority of three could never 
successfully defend their religious rights in a class vote where the 
overwhelming majority is of another religious faith or where a 
public official arbitrarily invades the area of these basic human 
rights. 


Superintendent Watson promptly replied that the matter ‘‘is within 
the province and power of the local school board.’’ And he added: 
Personally, in my years as a local school administrator, I pre- 
ferred to have such programs in the high school auditorium, pre- 


sided over by the High School Principal, with the attendance of 
seniors a voluntary matter.* 


Reverend Breines also sought to utilize the press. In the Catholic 


Herald Citizen he appealed to his analysis of the American tradition 
of religious freedom to support his position in the Brodhead contro- 


versy. 


The preservation of our God-given rights has become the 
number one concern of all conscientious Americans these days. 





63 Letter from Rev. Andrew R. Breines, Director, The Catholic Herald Citizen, 
to Rebecca C. Barton, Director, Governor’s Commission on Human Rights, 
dated Sept. 6, 1951, in the files of the Commission. 

* Copy of letter from Rev. Breines, Pastor of St. Rose Church, Brodhead, to 
Supt. Watson, dated May 31, 1951, in the files of the Governor’s Comm. on Hu- 
man Rights. 

% Ibid. “If the record shows that at the time this evil Lor pone was set, it 
was strongly objected to in the community by ev ul means as being 
un-American and destructive of the basic human rights whi aah are upheld both 
by the law of God and the supreme law of the land, perhaps it will be little easier 
to undo the harm done.” Ibid. 

% Thid. 

87 Copy of letter from Supt. Watson to Rev. Breines, supra, note 64, dated 
June 1, 1951, in the files of the Governor’s Comm. on Human Rights. 
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Because as Americans we recognize these rights as coming from 
God, we view the right to worship God according to one’s reli- 
gious convictions as the cornerstone of our basic freedoms. Re- 
cent world experience has taught us . . . that. . . freedom of 
speech, freedom from fear, freedom from want, will be enjoyed 
and safeguarded in the measure that freedom of worship remains 
free. That is what ‘‘freedom under God’’ means... that under 
God the American formula of equal treatment and equal oppor- 
tunity for all, regardless of race, color or creed, has preserved 
our freedoms for us for the past 175 years. When a public func- 
tion is so arranged in a community as to make it impossible for 
all Americans to take part, because of race, color or creed, it can 
hardly be said to square with the American democratic tradi- 
tion.®* 


The active interest of the Wisconsin Governor’s Commission on 
Human Rights was also solicited by Reverend Breines. Its director, 
Rebecca C. Barton, observed that the Brodhead arrangement ‘‘seems 
to work to the disadvantage of certain pupils who cannot participate 
for doctrinal reasons.’’®® Both the Catholic and Protestant members 
of the Commission feel strongly, Director Barton said, in favor of 
holding baccalaureate exercises on “neutral territory,’’ (implying a 
place other than church or public school property), as a means of 
furthering better human relations.” 

Superintendent Watson “did not believe that the baccalaureate 
services as presently conducted in the typical community were ille- 
gal.’’”! He was concerned, nevertheless, ‘‘whether or not baccalaureate 
services, as such, were legal in a high school building,’’” despite his 
previous assertion that such programs were held in the high school 
auditorium during his years as a local school administrator.”* Super- 
intendent Watson now believed, furthermore, that the problem would 
not be solved “‘if all were held in high schools . . . inasmuch as objec- 
tions had been raised to each location for the services.’’* And he de- 
clared his position, as follows: 





68 Breines, “From Where I Stand,” Catholic Herald Citizen, Madison edition, 
July 7, 1951, p. 1, col. 4. 

6° Copy of letter from Director Barton to Supt. Watson, dated Jan. 16, 1952, 
in the files of the Governor’s Comm. on Human Rights. 

7 Copy of letter from Director Barton to Supt. hase mg dated March 10, 
1952, in ;* files of the Governor’s Comm. on Human Rights. 

7 Letter from Supt. Watson to Mrs. Gertrude Anderson, Chm’n., Special 
Committee, Governor’s Comm. on Human Rights, dated April 21, 1952, in the 
files of the Governor’s Comm. on Human Rights. 

72 Memorandum by Supt. Watson “dictated March 24, 1952,” in the files of 
the Dept. of Public Instruction. 

73 Op. cit., supra, note 67. 

™ Op. cit., supra, note 71. 











204 WISCONSIN LAW REVIEW [Vol. 1953 


Personally, I would like to see some spiritual aspects retained 
with our commencement activities. I do not think that my best 
contribution will come in any form of a “‘directive’’ to the schools. 
In order to retain this spiritual essence, and to avoid any state 
department or official being unfairly charged with a desire to 
eliminate this spiritual characteristic, I would rather proceed 
informally with small groups of administrators and urge them 
to have individual churches or synagog plan ‘Recognition serv- 
ices’’ for the young people of each faith in the graduating classes.” 


Although state administrators exerted efforts to solve the problem, 
the graduating class of Brodhead high school again voted to hold its 
June, 1952, baccalaureate exercises in a Protestant church, this time 
in the Bethlehem Lutheran Church. School Superintendent Pfisterer, 
apparently acting upon State Superintendent Watson’s advice, had 
proposed that Sunday, June 1, 1952, be designated “Baccalaureate 
Sunday”’ in all Brodhead churches, and that each church observe the 
occasion with appropriate services instead of a mass baccalaureate 
being held.”* But this was not done. Instead, the graduating class 
went on record as accepting the full responsibility for its action.”” 
Reverend Breines thereupon inserted a paid advertisement in the 
Brodhead Independent Register explaining the Catholic position of 
recognizing the baccalaureate as an “active’’ religious event in which 
Catholics could not participate.7* Reverend R. W. Sachtjen, pastor 
of the Methodist Church, charged that this was an “intolerable posi- 
tion,’”’ and he asserted that, prior to the coming of Father Breines to 
Brodhead, priests had always defined baccalaureate participation as 
‘‘passive participation.’’”® 





% Letter from Supt. Watson to Mrs. Gertrude Anderson, Chm’n., Special 
Committee, Governor’s Comm. on Human Rights, dated April 21, 1952, in the 
files of the Governor’s Comm. on Human Rights. “It seems to me that if school 
administrators and religious leaders in each community consider the problem 
calmly and quietly that the present procedure, controversial in some spots, could 
be changed to a more satisfactory plan.” Ibid. 

% The Madison Capital Times, June 5, 1952. 

™ Ibid. 

78 Ibid. 

7 Ibid. Reverend Breines expanded on the Catholic position, as follows: 
“Protestants can worship formally with others without compromising their 
religious principles. But Catholics cannot. For Catholics, the obligation is a 
matter of divine law. Christ founded one Church and that Church alone has the 
authority to prescribe the manner in which God is to be worshipped. In the matter 
of cooperation with other Churches, Catholic teaching distinguishes between 
active and B gnaw participation. Passive participation, such as, attendance at 
funerals and weddings in another Church is not forbidden them, as long as they 
are not expected to take an active part in the service. A baccalaureate, however, 
: is a religious service in which graduates take an active part. For this reason, 
Catholics cannot in conscience take part in such a service in another Church 
without compromising their religious faith.” Breines, From Where I Stand, 
Catholic Herald Citizen, Madison edition, May 31, 1952, p. 1, col. 3. 
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Baccalaureate and Separation 


As with Bible reading in the public schools, the Roman Catholic 
position in Wisconsin remains inflexibly in support of a complete 
separation of Church and State with respect to the holding of bac- 
calaureate exercises in churches. As with Bible reading, again, this 
position is taken for doctrinal purposes, to maintain the Catholic 
rights of conscience as inviolable. 

In Rice Lake, Wisconsin, a local Catholic clergyman has clearly 
explained the underlying reason for his directive of non-participa- 
tion in baccalaureate services, as follows: 


For many years the question had been studied and discussed as 
to whether baccalaureate services at our public schools are merely 
school functions or civic exercises or religious services, and the 
conclusion has been definitely reached that where these exercises 
take the form of sacred hymns, Sacred Scripture Texts and quota- 
tions, and a religious sermon by a representative of some reli- 
gious faith, they cannot be considered as merely school functions 
or civic exercises, but must be considered as religious services. 

I believe it is quite generally known that a fundamental prin- 
ciple of Catholic Faith prohibits Catholics from actively par- 
ticipating in non-Catholic religious services or joint religious 
services. Much as this . . . has been . . . misunderstood, we can- 
not compromise without becoming disloyal to Jesus Christ, whom 
we believe to be the God-Man. . 


Hence, pastors of the Catholic churches of Rice Lake and nearby 
Haugenm, Wisconsin, planned a joint baccalaureate service for Cath- 
olic seniors, requesting the superintendent of schools to excuse them 
from attending the public school baccalaureate ‘‘in order to preclude 
in so far as possible a repetition of the embarrassing situation of last 
spring.’’*! 

That baccalaureate services are in fact sometimes religious, if not 
sectarian, in character is illustrated by the following newspaper an- 
nouncement of the 1952 high school baccalaureate program in Ash- 
land, Wisconsin: 


Baccalaureate services for the class of 1952 will be held this 
Sunday evening, June 1... in the high school auditorium. . . 





80 (Emphasis added.) Letter from Rt. Rev. Msgr. Peter F. Meyer, St. Joseph’s 
Rectory, Rice Lake, Wis., to Louis M. King, Supt. of Public Schools, Rice Lake, 
dated May 1, 1951, in the files of the Dept. of Public Instruction. 


81 Letter from Rt. Rev. Msgr. Meyer, supra, note 80, Rev. Benedict Bauer, 
O.8.B., Pastor, Holy Trinity Church, Haugenm, Wis., ‘and Rev. Henry Keil, 
Pastor, Our Lady of Lourdes Church, "Rice e, Wis., to Louis M. Kin , Supt. 
of Public Schools, Rice Lake, dated Feb. 14, 1952, in the files of the ept. of 
Public Instruction. 
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The following program is scheduled for the services: . . . In- 

troit—Senior Choir. Invocation—Rev. Claude Millage. . 

Anthem, “‘How Lovely are the Messengers,’’ Mendelssohn, from 

“St. Paul’’—Senior Choir. Baccalaureate Address—Rev. Marvin 

E. Kausler. Anthem, Recessional, De Kohen—Senior Choir. 

— Claude Millage. Sevenfold Amen—Senior 
oir. 


Superintendent of Public Instruction Watson seems to have ample 
reason, therefore, to doubt the legality of baccalaureate services held 
in public school buildings. On the petition of a Roman Catholic 
clergyman, the New York State Commissioner of Education, more- 
over, has recently held that a baccalaureate service scheduled to be 
conducted in the town of Somers public school building ‘‘constitutes 
the teaching of a religious tenet’’ in violation of separation of Church 
and State clauses in both federal and state constitutions.** One pos- 
sible solution is apparent from an account of events following the 
Commissioner’s decision: 


Although residents of Somers are reported to have stormed a 
meeting of the Board of Education demanding that the service 
be held notwithstanding the Commissioner’s decision, classical 
and patriotic songs were substituted for religious items in the 
program. Thus, instead of the scheduled “God of Our Fathers’’ 
the processional will be “‘America;’’ substituting for ‘‘God Be Our 
Guide’’ there will be a choral selection from ‘“The Lost Chord.”’ 





* Ashland Press, May 31, 1952. It would appear that the editor of the Ash- 
land Press, John B. Chapple, believes that religion ought to have an important 
role in public education. As a member of the Governor’s Commission on Human 
Rights, he asked for the appointment of a committee of the Commission “to 
study whether or not their exists infringements upon the human rights of parents 
in Wisconsin seeking to bring up their children in an education that is free of 
secular or materialistic religion. . . . This looks toward the possibility of the read- 
ing of verses from the Bible . . . and. . . consideration of the recitation of the 
Lord’s Prayer in our public schools. It also looks toward eliminating the restric- 
tions now imposed against the use of school buses. . . .”” Statement to the Com- 
mission, Oct. 17, 1950, in the files of the Governor’s Commission on Human 
Rights. A special committee was formed to investigate the school bus issue; a 
memorandum was prepared discussing the legal aspects, and was published, in 
substance, viz.: Boyer, Public Transportation of Parochial School Pupils, 1952 
Wis. L. Rev. 64-90. But no Commission policy was enunciated on the issue. 

83 In the Matter of the Appeal of Rt. Rev. Msgr. Edward V. Dargin, etc., a deci- 
sion rendered by wis A. Wilson, New York Commissioner of Education, 
June 12, 1951 (mimeographed), in the files of the Governor’s Commission on 
Human Rights. “It should be noted, however, that it is not intended to hold 
that opening and closing of school functions with customary invocation and 
benediction is prohibited.” bid. See also, The New York Times, June 14, 1951. 
Distinguish, Miller v. Cooper, 56 N.M. 355, 244 P.2d 520 (1952), where the Su- 

reme Court of New Mexico held that the doctrine of separation of Church and 
Btate would not require the court to prohibit the holding of baccalaureate and 
commencement exercises of a public school in church buildings, where there 
were no other suitable places available. 
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Moreover, what was to have been called a baccalaureate will be 
known instead as a “‘pre-commencement exercise.’’* 


It is a matter of conjecture whether high school baccalaureate 
services held in churches would be considered legal as were similar 
graduation exercises in the Conway decision.* The issue has never 
been submitted to Wisconsin’s judicial process. In the meantime, 
Superintendent Watson has pursued the moderate policy of recogniz- 
ing that it is a matter of local control. ‘I have been bold enough,”’ 
he said, ‘‘to recommend that educational and religious leaders of the 
community sit down together to discuss the whole problem. Some 
communities have abolished the service and some . . . have substi- 
tuted several individual church services, each church recognizing the 
members of its congregation who are in the graduating class.’’* 


Tue Factor oF SPACE 


As already indicated, the legality of sectarian instruction of public 
school pupils concerns, in part, the place where such pupils are in- 
structed. Bible reading in public schools, graduation and baccalau- 


reate exercises of a religious character held in public schools or 


churches, the release of pupils during regular school hours for reli- 
gious instruction in and out of school buildings,—these practices 
comprise special aspects of the general question of religious education 
of public school pupils. Another aspect deserving attention is related 
specifically to the factor of space. Does instruction become sectarian 
by virtue of the fact that space is reserved in a church or parochial 
school for public school classes? May a church reserve space in a 
public school building for religious instruction classes during the 
summer months, or would this comprise sectarian instruction in a 
public school? These are typical questions that could easily arise in 
many Wisconsin communities. Spatial considerations related to sec- 
tarian instruction, therefore, may be reduced to two facets: (1) use 
of religious buildings for public instruction, and (2) use of public 
educational buildings for religious purposes. Superintendent of Public 
Instruction Watson has assessed a major related problem in the 
following manner: 





* Joint Memorandum of the American Jewish Committee, 386 Fourth Ave., 
New York, and The Anti-Defamation League of B’nai B’rith, 312 Fifth Ave. “ 
New York to CRC Offices, American Jewish Congress Area Offices, and Anti- 
Defamation League Regional Offices, dated June 29, 1951, and entitled: Decision 
on Baccalaureate Services. 

% State ex rel. Conway v. District Board, 162 Wis. 482, 156 N.W. 477 (1916). 

% Copy of letter from Supt. Watson to Rev. L. B. Keegan, St. Patrick’s Church, 
Sparta, Wis., dated June 11, 1952, in the files of the Dept. of Public Instruction. 





| 
| 
| 
| 
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My own belief is that much of the relationship between non- 
public and public schools could be improved and clarified if all 
concerned were to remember and recognize that the operation 
of the public schools is a matter of statutory and constitutional 
regulation, that the operation of parochial or non-public schools, 
as such, without tax money is legal in Wisconsin and that our 
problems, if any, arise when the two organizations are confused. 
This confusion most often arises when the procedures and the 
functions of the two are intermingled.*’ 


Use of Religious Property 


In 1908 the interesting case of Dorner v. School District®® came 
before Wisconsin’s Supreme Court involving the use of religious prop- 
erty for public instruction. For twenty years a school district in 
Brown County had rented certain rooms in the parochial school 
building of the Congregation of the Immaculate Conception, a Ro- 
man Catholic organization. The district paid, besides rent, for teach- 
ers, fuel, cleaning, and other necessaries. In the so-called public school 
rooms, prayers were recited in class, hymns were sung, and the 
teachers ‘‘were nuns specially designated to the service by the supe- 
rior of a Catholic sisterhood to which they belonged.’’*® The public 
school pupils attended religious services in the adjoining church prior 
to classes, and school was suspended to permit attendance at weddings 
and funerals. During the twenty years, they were all children of 
Catholic parents with “occasional exceptions.’’ Ironically, certain 
members of the Congregation, who were also resident taxpayers, 
brought suit: (1) to enjoin continuance of the arrangement, and (2) 
to recover in behalf of the district all sums previously paid to support 
the arrangement. 

Judge Hastings of the circuit court of Brown County granted an 
injunction against the further continuance of sectarian instruction 
for the reason that the school was “‘pervaded and characterized by 
sectarian instruction contrary to law.’’ But the injunction did not 
preclude the district board from renting rooms anywhere it chose; 
hence, the public school could remain in the same building. The 
lower court held, further, that since it was common knowledge how 
district funds were spent, and since no objections were ever made, 
the complainants could not recover for the district the sums paid. 

Upon appeal, the Supreme Court affirmed the lower court’s hold- 





87 Copy of nate from 5 Watson to jo James P. Finucan, Secretary, 
Chancery Office, Diocese of Crosse, La Crosse, Wis., dated Dec. 20, 1951, in 
the files of the Dept. of Public Instruction. 

88 137 Wis. 147, 118 N.W. 353 (1908). 

89 Td. at 148, 118 N.W. at 354. 
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ing, but since the constitutional question of sectarian instruction 
had not been presented on appeal it was not discussed. Judge Dodge’s 
opinion, for the court, dealt only with the narrower issues of the 
recovery of district funds and the continued use of the school building. 
He concluded: 


We find nothing . . . to prevent the school district . . . or the 
school board from hiring a building or part of a building in . 
which to maintain the public school. . . . Hence we think that . . . 
the district [can] maintain a common school in the parochial 
school building and its discretion in that regard should not be 
controlled by the court.®° 


It should be noted, however, that by affirming Judge Hasting’s rul- 
ing, the Supreme Court in effect affirmed that part of his order re- 
quiring discontinuance of those public school classroom activities 
which, according to the Supreme Court’s own statement of facts, 
were “characterized by certain religious ceremonies.’’® 

It would appear that the Dorner case ruled, then, that it is not 
illegal for a school district to use space on religious property for 
public school purposes so long as it is free from sectarian instruction. 
According to present statutes, the annual common school district 
meeting shall have power ‘‘to designate sites for district schoolhouses 
or teacherages,’’ and “‘to vote a tax to purchase or lease suitable sites 
for school buildings, to build, hire or purchase schoolhouses or teacher- 





9 137 Wis. 147, 151-2, 118 N.W. 353, 355. 

% Jd. at 148, 118 N.W. at 354. Judge Barnes in the ae case distinguished 
the Dorner case by stating, 162 Wis. 482, 492, 156 N.W. 477, 480-481 (1916), 
as follows: “To the lay mind there is very little difference in principle between 
the case before us and Dorner v. School Dist. . .. There a Catholic parochial school 
was built adjacent to a Catholic church and some of the school rooms were 
rented and used for the purpose of a public school. The Catholic school children 
attended church services before school hours . . . and prayers were recited and 
hymns were sung during school hours in the portion of the school building used for 

arochial school purposes and in rooms either adjoining or adjacent to those rented 
by the public school authorities. The parochial school was taught by Sisters clad in 
the conventional garb of the order to which they yop ” (Emphasis added.) 
With all due respect to Judge Barnes’ legal mind, he clearly misinterpreted the 
facts of the Dorner case, 137 Wis. 147, 148, 118 N.W. 353, 354 (1908) to wit: 
“the public school conducted in the rooms rented by the school district was - 
ized by certain religious ceremonies, in that... prayers... were said... , church 
hymns were sung, and the teachers were nuns... .” (Emphasis added.) These 
religious activities were conducted in the public school part of the building, and 
were not restricted, as Judge Barnes said, to “the portion . . . used for parochial 
school p .” If he interpreted the facts in the Dorner case correctly, it 


is reasonable to assume that an opposite decision might have been reached in 
the Conway case. For if the Dorner case forebade prayers, hymns, etc., in public 
school classrooms, but permitted the rental of such classrooms in a p: i 
school building, correct analogy would have the Conway case forbidding invoca- 
tion in high school gg exercises, but permitting the conduct of such 
g. 


exercises in a church 
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ages or outbuildings, and to furnish, equip and maintain the same.’’® 
It is readily apparent that the revenue received from the ‘‘tax to 
purchase or lease’’ such sites may not be expended in a manner 
equivalent to drawing money “from the treasury for the benefit of 
religious societies, or religious or theological seminaries.’’® 

In reply to a charge made in June, 1952, that ‘“‘public school chil- 
dren are permitted to receive . . . instruction in a church auditorium” 
in Laona, Wisconsin, Superintendent Watson set forth the policy 
of the Department of Public Instruction, as follows: 


I think the whole situation can become clear if we recognize 
one basic fact involved. That basic fact is that the operation of 
the public schools of the state is circumscribed by the Constitu- 
tion of the state and by the Statutes passed by the legislature. 
Our Constitution specifically declares that sectarian instruction 
is not proper within the public schools and that public school 
facilities cannot be used in any way at any time for religious 
purposes. The statutes are also clear in that under certain con- 
ditions local school boards may rent facilities in order to carry on 





® Wis. Srats. §§ 40.04(4),(5) (1951). For rulings in other jurisdictions, see 
cases cited supra, note 59. Compare, State v. Boyd, 217 Ind. 348, 28 N.E.2d 
256 (1940); contra, Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202 
(1918). 

% Wis. Const. Art. I, § 18. In 1929, representatives of four parochial school 
parent teachers associations requested the school board of the city of Green Bay 
to furnish to the parochial schools a teacher to teach physical education therein 
for the school year of 1929-1930, for the reason that “there is no available space 
in the public school buildings where the parochial pupils may be taught.” In 
declaring this plan as violative of Art. I, sec. 18, Attorney General Arnold said: 
“The word ‘treasury’ in this clause undoubtedly refers to the state treasury. It 
must not be forgotten, however, that the schools of the city of Green Bay are in 
part supported by state aid . . . which is paid out of the state treasury. The 
word ‘seminary’ includes institutions of learning or education of different grades, 
and auey comprehends parochial schools.” 18 Ops. Wis. Arr’y Gen. 374, 375 
(1929). 

The Soldiers’ Educational Bonus Law of 1919, Wis. Star. § 37.25 (1919) was 
tested in relation to Art. I, sec. 18, of the Wisconsin constitution, in State ez rel. 
Atwood v. Johnson, 170 Wis. 251, 176 N.W. 224 (1919). The law provided in 
part that any honorably discharged resident of Wisconsin who desired to con- 
tinue his education “‘in any of the public schools of the state . . . or in any other 
institution of high school or —— grade in the state not run for profit shall... 
be entitled to receive thirty do per month while in regular attendance as a 
student at any such institution ....” and the service provided “shall be paid for 
by the state on the basis of the actual increased cost of operation in excess of the 
cost of the institution if such legislation shad not been passed, and not at the 


ordinary rate of individual courses. .. .” (Now, Wis. Strat. § 45.39 (1951) ) 
sen oy added.) For the court, Judge Vinje said: ‘‘The contention that cial 
benefit (Emphasis added) accrues to religious schools from the act is... un- 


tenable. Only actual increased cost to such schools occasioned by the attendance 
of beneficiaries is to be reimbursed. They are not enriched by the service they 
render. Mere reimbursement is not aid.” 170 Wis. 251, 263-4, 176 N.W. 224, 228 
(1919). Cf., 13 Ops. Wis. Art’y Grn. 535 (1924). 

* Letter from Miss A. Isabelle Gibbons, Wabeno, Wis., to Supt. Watson, 
dated June 16, 1952, in the files of the Dept. of Public Instruction. 
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their regular public school operations. These public school boards 
must operate within a very definite legal framework.” 


Religious Use of Public Educational Property 


No Wisconsin Supreme Court decision exists which specifically 
rules that public school buildings may or may not be devoted to 
use by private organizations for religious or sectarian purposes. Never- 
theless, entirely aside from any constitutional or statutory provision, 
express or implied, relating to sectarian instruction in public school 
property, the principle is well recognized in Wisconsin law that pub- 
lic school property cannot be devoted to private uses.” 

The attorney general ruled in 1927, moreover, that it is contrary 
to law for the University of Wisconsin to grant the use of one of its 
buildings or rooms to the student Christian Science Society for the 
purpose of holding Christian Science services.*” Likewise, the attorney 





% Copy of letter from Supt. Watson to Miss Gibbons, supra, note 94, dated 
June 18, 1952, in the files of the Dept. of Public Instruction. 

Although no constitutional issue was raised, Attorney General Reynolds declared 
illegal certain agreements (1) relative to a ward placed for wages providing that 
during the time he or she shall remain in custody he or she shall attend the 
——church regularly, and (2) relative to a foster child providing that he or 
she shall be given regular religious instruction in the-—————church, on the 
ground that they violated Sec. 58.02 (2), Wis. Stats., 1929, stating that the 
“contract shall not contain any provision of a sectarian or partisan nature regard- 
ing the care, custody, or education of the child.” 18 Ops. Wis. Arr’y Gen. 253 
(1929). Wis. Strats. §§ 58.02-58.04 (1927), relative to placing children in homes, 
were repealed by Wis. Laws 1929, c. 439, § 1. 

% School District v. Arnold, 21 Wis. 657 (1867), held that school district electors 
had no authority to divert the use of the public school building for meetings of a 
temperance society; this case was quoted from with approval in State ez rel. 
Weiss v. District Board of Edgerton, 76 Wis. 177, 214, 44 N.W. 967, 979 (1890). 
Likewise, in Tyre v. Krug, 159 Wis. 39, 149 N.W. 718 (1914), it was held that a 
school board had no authority to permit school principals to use the school to 
conduct private school book and supply businesses for their mal profit and 
that such use could be restrained in a taxpayer’s action; the court said, 159 
Wis. 39, 44, 149 N.W. 718, 720 (1914): “We think that school boards have not 
been granted authority to permit school buildings to be devoted to uses other 
than to school pepe, aside from those Swf enumerated in the statutes. 
...” Distinguish, Cook v. Chamberlain, 199 Wis. 42, 225 N.W. 141 (1929), which 
held it was proper to permit the use of school buildings for the sale of books and 
supplies at cost as an aid to the efficient conduct of the school, especially where 
the statutes had expressly given the school board authority to adopt such meas- 
ures as would promote the good order and public usefulness of the schools and to 

urchase textbooks and fix the terms and conditions upon which they should be 
urnished to pupils; but “this case should not be taken . . . as modifying the doc- 
trine . . . that public school property is not to be made available for private 
purposes.” 36 Ops. Wis. Art’y Gen. 522, 523 (1947). 
he courts of some states (Arkansas, Connecticut, Indiana, Kansas, Michigan 
Missouri, and Pennsylvania) hold that a public school building may not be used 
for sectarian purposes outside of regular school hours. 56 C.J. 472 (1932), n. 72-6. 
The courts of a few states (Illinois, Indiana, Iowa, Nebraska, and New York) 
hold that a public school building may be used for religious purposes after school 
hours. 56 C.J. 473 (1932), n. 78-81. 

97 16 Ops. Wis. Art’y Gen. 368 (1927). Noting that Wis. Const. Art. X, § 6, 

similar to ; 


forbids “sectarian instruction” in the University in language si Art. X, 








ee 
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general ruled twenty years later that Milwaukee State Teacher’s 
College could not divert the use of one of its buildings for religious 
instruction by a religious organization located near its campus. 

The Department of Public Instruction has no specific compila- 
tions of state laws and regulations with respect to the question of 
public school facilities being used by religious groups.*® But Super- 
intendent Watson has ruled, under authority of the constitutional 
prohibition of sectarian instruction and his statutory duty to exclude 
such instruction, that “it is not legal for a school board to grant the 
use of public facilities to any religious group.’’!°° Consequently, the 
Department has exerted its authority to stop the holding of religious 
services in a public school house in High Bridge, Wisconsin,’ and 
to prevent the establishment of a parochial school in the district 
school building of Soldiers Grove, Wisconsin.!°* Even when the reli- 
gious use is under the auspices of a “‘nondenominational’’ organiza- 
tion’ it is illegal, especially if the Bible is used; for “The State 
Superintendent does not have authority to waive the law. He is 
under oath to defend and support it.’’! 

It is true that a public school board has statutory authority to 
grant the use of the schoolhouse for ‘‘such public meetings as will . . . 
aid in disseminating intelligence and promoting good morals,’’! for 





sec. 3, which prohibits the same in public schools, the opinion relied heavily on 
the interpretation of the latter provision in State ex rel. Weiss v. District Board 
of Edgerton, 76 Wis. 177, 44 N.W. 967 (1890). 

98 36 Ops. Wis. Arr’y Gun. 522 (1947). The legislature in Wis. Strat. § 37.02 
(1) (1947), “has made it very clear that pot epome of the state teachers colleges 
is to be used ‘for educational purposes solely’ and ‘none other.’ ” Id. at 523-4. 

%° Copy of letter from Supt. Watson to Rev. J. R. Watson, Secretary, Sawyer 
County Ministerial Assoc., Stone Lake, Wis., dated July 17, 1952, in the files of 
the Dept. of Public Instruction. 

100 Ibid. Hence, Youth for Christ Rallies, sponsored by an interdenominational 
ministerial association, could not be held in high school auditoriums, citing 
Wis. Const. Art. I, § 18 and Wis. Star. § 15.57 (2) (1951). 

101 Copy of letter from Ass’t Supt. V. E. Kimball (Legal), to Rev. Roy Curless, 
Mellen Union Church, Mellen, Wis., dated Jan. 8, 1952, in the files of the Dept. 
of Public Instruction. 

108 Copy of letter from Supt. Watson to Mrs. Pearl Swiggum, Soldiers Grove, 
Wis., dated June 2, 1952, in the files of the Dept. of Public Instruction. 

103 “‘The teachers and officers of the group represent three different denomina- 
tions, and the majority of the students are from families that have no religious 
affiliate whatever. Besides those . . . there are students from three different Lu- 
theran groups, Methodists, Baptists and children from the two Roman Catholic 
families attend with surprising regularity.” Letter from my = Walker, Clerk of 
Dist. No. 1, Town of Seymour, Eau Claire County, Wis., to Supt. Watson, dated 
June 15, 1952, in the files of the Dept. of Public Instruction. 

10 Copy of letter from Ass’t Supt. Kimball, for — Watson, to Ralph Walker, 
supra, note 103, dated June 19, 1952, in the files of the Dept. of Public Instruc- 
tion. 

10 Wis. Strat. § 40.16 (5) (1951). 
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“lectures, entertainments and school exercises,’’! or for “the open 
presentation and free discussion of public questions.’ But it is 
also true that the legislature has limited the use of school buildings 
to “nonsectarian’’ organizations.'* 

In reply to the question, therefore, whether a public school build- 
ing may be used for a religious school during part of the summer, 
the Department of Public Instruction has flatly ruled: “The use of 
public school buildings for sectarian instruction is in violation of 
both the Wisconsin Constitution and the Wisconsin Statutes.’ 

One further aspect of sectarian instruction remains to be considered, 
concerning the most important instruments of public instruction, 
namely—public school teachers. 


TEACHERS: THE CASE OF FoURTEEN SCHOOLS 


Many public school teachers doubtlessly have close connections 
with religious organizations. But when teachers wear distinctive re- 
ligious garbs in the public schools a question of sectarian instruction 
may be introduced." The laws of the state and the Constitution of 
Wisconsin specifically prohibit ‘“‘sectarian instruction’? in public 
schools. The same laws, however, are silent on the question whether 
or not a teacher may legally wear the garb of a religious order in a 
public school. Similarly, Wisconsin law does not forbid the hiring of 
garbed nuns as public school teachers. On the contrary, the legislature 
has expressly provided that: 





10 And “permit a fee to be charged;” Wis. Srat. § 40.16 (6) pant. Hence, 8 
school board may grant permission to hold Chautauquas, the p of which 
are turned over to the school fund of the city, if such jectures are held under 
“auspices” of the school board. 9 Ops. Wis. Att’y GEn. 484 (1920). 

107 Wis. Srat. § 40.16 (7) (1951). 

108 Wis. Srar. § 40.16 (8) (1951). 

109 Copy of letter from Ass’t Supt. Kimball ( ) to P. H. Pederson, Clerk, 
Sands School, Dist. No. 1, Town of Pleasant Valley, Eau Claire County, Wis., 
Eleva, Wis., dated May 1, 1952, in the files of the Dept. of Public Instruction. 
In a letter from J. P. Hulterstrum, Pastor, Eleva Lutheran Parish, Eleva, Wis., 
to Supt. Watson, dated April 29, 1952, in the files of the Dept. of Public Instruc- 
tion, it is written: “It has been customary in our mae which is about 
99% Lutheran for the public grade schoo! to permitt (sic!) our Lutheran Church 
to use their building for vacation Bible School during the early weeks of the 
summer.” eee Watson replied: “So from every standpoint which we 
have been able to determine here, it seems absolutely clear to us that it is improper 


for a school building to be used for religious instruction at any time.” (Emphasis 
added). Copy of letter from Supt. Watson to Hulterstrum, supra, dated May 20, 
1952, in the files of the Dept. of Public Instruction. 

0 For discussion of authorities outside Wisconsin on this issue, see, ¢.g., 
Torrey, Jupic1aL Doctrines oF Reiicious Rieuts in AMERICA, 258-60 (1948); 
JOHNSON and Yost, SEPARATION OF CHURCH AND STATE IN THE UNITED STATES, 
115-24 (1948); 2 Strokes, CnuRcH AND STATE IN THE UNITED StaTEs, 589-92 
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No discrimination shall be practiced in the employment of 
teachers in public schools because of their race, nationality or 
political or religious affiliations, and no question of any nature or 
form shall be asked applicants for teaching positions in the pub- 
lic schools relative to their race, nationality or political or reli- 
gious affiliations, either by public school officials or by teachers’ 


agencies and placement bureaus.' 


Nevertheless, where nuns are hired the question of sectarian instruc- 
tion may be raised, as it was repeatedly raised in the fall of 1951. 
Many letters were written to Superintendent Watson of the Depart- 
ment of Public Instruction protesting the presence of teachers in 
public schools clothed in the religious dress of the Catholic Church. 
‘‘Would not the presence of nuns in schools impress the pupils that 
religion might be injected into state public schools?’’—has been a 
typical question confronting the Department." But the issue has 
not been confined merely to teaching in public schools by nuns. 
Rather it has been submerged in the general problem of sectarian 
control of public schools wherein Catholic nuns were teaching. As 
recently stated by Superintendent Watson: ‘The situation simply 
is that over the past many years fourteen such schools have been... . 
given approval by my two predecessors in this office.’’"* In October, 





111 Wis. Strat. § 40.775 (1) (1951). “The question of the presence of nuns in a 
garb being interpreted as religion has not been determined in the courts of Wis- 
consin.” Copy of letter from Supt. Watson to John E. Hubel, 3057 N. Murray 
Ave., Milwaukee, Wis., dated Sept. 4, 1952, in the files of the Dept. of Public 
Instruction. ‘No child between the ages of 4 and 20 years shall be excluded from 
any public school on account of his religion. . . . No separate school or depart- 
ment shall be kept for any person or persons on account of his religion. . . .” 
Wis. Strat. § 40.777 (1951). 

42 Letter from John E. Hubel, supra, note 111, to Supt. Watson, dated Sept. 
1, 1952, in the files of the Dept. of Public Instruction. 

A previous issue relating to teachers was raised in 1949. In that year, Superin- 
tendent Watson, under his general authority to issue teacher certificates [W1s. 
Srar. § 14.57 (22) (1949) ], reversed the policy of his predecessors in office by 
denying permanent certificates to parochial school teachers on the ground that 
his jurisdiction in this regard extends only to public schools, viz.: “When any 
such graduate [of a teachers college], after receiving such diploma, taught a 
public school in this state two years, the state superintendent may, after such 
examination as to moral character, learning and ability to teach as to him may 
seem proper, issue to such teacher an unlimited state certificate, and thereafter 
such unlimited certificate shall be evidence of his qualification to teach in any 
common school.” Wis. Stat. § 37.13 (1951). (Emphasis added). The same section 
also authorizes the state superintendent to grant “limited” state certificates to 
graduates of teachers colleges, and, according to Supt. Watson, such certificate 
is issued by virtue of a person merely receiving a diploma from one of the teachers 
colleges in the state of which several are private colleges. Conversation with 
Supt. Watson in his office, State Capitol, Dec. 17, 1952. See, also, infra, note 165. 

3 Copy of letter from Supt. Watson to Mrs. Conrad Failinger, Waterloo, 
Wis., dated Oct. 19, 1951, in the files of the Dept. of Public Instruction. “It has 
been extremely difficult for me to properly express myself on this whole matter 
because anything that I might say could be construed as a criticism of some one 
of my several predecessors. That has not been my desire. . . . In other words, if 
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1951, the Department’s concern was focused upon these fourteen 
so-called “‘public’’ schools by a rapidly developing crisis involving 
the status of one of them: the Lima Consolidated Grade School in 
Pepin County near Durand, Wisconsin. 


Lima Consolidated School 


In September, 1951, a resident of the Lima Consolidated School 
District, William Fox, was arrested and charged with failure to send 
his children to a public, private, or parochial school as required by 
Section 40.70 of the Wisconsin Statutes. Prior to signing the warrant 
for arrest District Attorney John G. Bartholomew was advised by 
the attorney general’s office that “there was no other alternative 
than to proceed against Mr. Fox’’ for his refusal to comply with the 
law. Fox’s defense was that no public school existed in his district and 
that the Lima Consolidated School was a Roman Catholic parochial 
school.'4 In the District Attorney’s effort to meet this argument he 
wrote to Superintendent Watson, before the trial, the following: 


I hope that I will be able to keep the question out as to whether 
or not the Lima school is or is not a public school but in the event 
the Court wants testimony on this matter I will have to be pre- 
pared to show a prima facie case to the effect that the Lima 
school is a public school. Thus . . . I would like . . . a report from 
your office showing what investigations you have made on the 
Lima school and as to . . . whether such school is a public or 
parochial school. Also, I believe that if investigation has not been 
made in the last month, that one should be made prior to the 
hearing of this matter." 


Superintendent Watson replied that the Department’s records re- 
vealed no act of specific approval of the Lima School as a public 





there are ‘definite plans for setting up a public school,’ those . . . plans should have 
been applied when the individual situations had their origin. So far as I know 
there may have been a consideration of various aspects at that time and an 
approval given following that consideration. The problem now, however, is 
complicated by the fact that during the years they have operated as public 
schools and have received some state monies in this operation their propriety as 
public schools has been increased each year. To say it another way—it is a more 
difficult problem now to challenge their existence as proper institutions than it 
might have been to have challenged their annexation as public schools.” Letter 
from Supt. Watson to Mrs. A. C. Brommer, 303 W. Newton St., Rice Lake, Wis., 
dated Oct. 9, 1951, in the files of the Dept. of Public Instruction. 

14 Letter from John G. Bartholomew, Dist. Att’y, Pepin mene f Durand, 
Wis., to — Watson, dated Oct. 2, 1951, in the files of the Dept. of Public In- 
struction. Previously, in a speech to Wisconsin public school administrators, at 


Madison, Supt. Watson said that religiously garbed teachers had been present 
in Wisconsin public schools since 1914, and a check of the records of his depart- 
ment revealed 14 schools in 11 counties where they were employed. The Milwau- 
kee Journal, Sept. 28, 1951. 

115 Letter from Bartholomew to Watson, supra, note 114. 
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school, but state aids had been paid to the Lima District for a number 
of years. He explained: 


State aids are paid annually on the basis of the annual report of 
the school board. Since 1945 the report form has required an 
affirmative showing that there has been no sectarian instruction 
in the school. While the state superintendent has been aware for 
at least ten years that the school has been taught, in part at 
least, by members of a religious order, there is nothing in our 
records establishing that there has been any sectarian instruction 
in the Lima School. Neither have we been advised by the county 
superintendent of Pepin County of anything of that nature.™* 


Staff limitations precluded ‘‘detailed investigation of each of the 
5000 schools in Wisconsin.’”’ But the Department was willing “for 
the purposes of the case,’’ he added, to “make a complete investiga- 
tion of the instructional procedures and materials’ of the Lima 
School."7 

The Department’s investigation of the Lima Consolidated Grade 
School was undertaken on October 16, 1951, with a visit to the school 
by Walter B. Senty, Assistant Superintendent of Public Instruction 
(Supervision), and H. I. Peterson, State Supervisor of Elementary 
Schools.“* They reported an enrollment of 203 pupils, in grades one 
to eight, and housed in a three-story building used jointly by the 
elementary school and the Holy Rosary Catholic Parochial High 
School. All grades were housed on the second floor except grades 
four, seven, and eight which occupied the third floor. The High School 
used classrooms on all three floors. The Lima School District paid 
the local Cs*holic parish $1,000 for its share of the space in the 
building. It was found, moreover, that the school lunch was served 
in the basement of the parish church located about 300 feet from the 
school building. The only other buildings on the “‘premises’’ were 
those for the parish priests and the home and chapel for the sisters." 





u6 Copy of letter from - Watson to Bartholomew, supra, note 114, dated 
Oct. 3, 1951, in the files of the Dept. of Public Instruction. 

47 Ibid. Supt. Watson had previously asserted that “The Lima school, operating 
as a public school, has been employing members of a religious order, wearing their 

rb, as teachers since 1939, according to the records of the department.” The 

ilwaukee Journal, Sept. 28, 1951. 

48 Report by Senty and Peterson to Supt. Watson (typewritten), dated Nov. 
2, 1951, in the files of the Dept. of Public Instruction. 

u* Ibid. “Of the 203 pupils attending . . . all except six or eight are transported 
to and from school daily. . . . Each contract has a clause stating that the driver 
is ‘to transport all elementary pupils residing on the route’ . .. We were informed 
that the busses also transport all the high school pupils, but board members 
stated that they do not know how much each parent of a high school child pays 
the bus driver. . . . They did say that parents of high school pupils pay this 
direct to bus drivers.” Ibid. 
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The teaching staff comprised five sisters and two lay teachers all 
of whom were certified by the Department of Public Instruction. 
The report of Senty’s and Peterson’s investigation continued: 


The question of selection of teachers was discussed with the 
board. The only information we received was that the board re- 
quested the mother house for six sisters and shortly before school 
opened they were informed that only five are available. .. . It 
was pointed out to the board that under present conditions they 
have no voice in the actual selection of teachers for their school. 
They do not know the individuals nor have they had the oppor- 
tunity to interview the sisters prior to the time that they report 
for work. So far as we were able to determine by direct question 
that was put to Sr. Xavera, principal of the school, the only 
supervision that the teachers receive is from the State Depart- 
ment of Public Instruction and from the office of the County 
Superintendent of Schools. The entire staff attended a full day 
institute of parochial school teachers . . . held in Marshfield last 
year. The sister who teaches music in the high school on several 
occasions has assisted the elementary teachers. . . .!”° 


Among the textbooks in use the investigators found several pub- 
lished by companies which specialize in publishing Roman Catholic 
textbooks including one with a fly leaf containing the following in- 
scription: 

New York, Feb. 26, 1936—Nihil obstat: 

Arthur J. Scanlan 8.T.V. Censor Librarian 

Imperator—Patrick Cardinal Hayes, Archbishop 

of New York—Copyright 1936, 38, 41, 42, 43 

by Phillip J. Furlong. NH-4-43-Edition I-M&L 

Lima Consolidated State Graded 


Lima Town—Pepin Co., Durand, Wisconsin 
(stamped) 
Copy No. 127 


A daily class schedule was posted indicating that the subject of 
“‘Ethics’’ was taught in the period from 8:30-9:30 A.M. This was in 
conflict with information filed with the Department of Public Instruc- 
tion stating that the school day did not start until 9:30 A.M. The 
investigators began their visit by entering the building at 8:55 A.M. 





120 Report by Senty and Peterson to os. Watson (typewritten), dated Nov. 
2, 1951, in the files of the Dept. of Public Instruction. 


111 Ibid. “An examination of the library revealed a Dewey (sic/) version of 
the Holy Bible, a copy of the New Testament in the 8th grade room, and one 
copy of the Misericordia Reader on the teacher’s desk in the 4th grade. . . . The 
district furnishes free textbooks.”’ Ibid. 
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when they heard ‘‘the chanting of prayers’’ in rooms occupied by 
grades one and two. Upon inquiring of the whereabouts of Sister 
Xavera, the principal, they were informed that the upper grade 
pupils and sisters would be in church until 9:30 A.M. Assistant State 
Superintendent Senty took this opportunity to visit the third grade 
room to observe the ‘‘Ethics’’ class where he made the following 
observation: 

Mrs. Rayburn was asking questions contained in The New Re- 
vised Baltimore Catechism Number One on pages 14 and 15 start- 
ing with question No. 26 about Adam and Eve. Each pupil had 
a copy of the Catechism on the desk and a child would be asked 
to give the answer to the question. In most instances the answers 
were read from the book. Some time was then devoted to a short 
discussion of the meaning of the answer. There is no question in 
the mind of the observer that this definitely was sectarian reli- 
gious instruction even though it is listed ‘‘Ethics’’ on the daily 
class schedule. . . .!%? 

On the basis of factual information presented in the report, Super- 
visors Senty and Peterson recommended to State Superintendent 
Watson “that state and county aids to the Lima Graded School be 
denied.’’!”8 

Facts from this investigation could not plausibly have been in- 
troduced as evidence by District Attorney Bartholomew, to buttress 
prosecution of William Fox, tending to indicate as they did that the 
latter was apparently correct in his claim that the Lima School was 
not a public school. Since lower court procedures are unreported in 
Wisconsin no published court record of the Lima controversy exists. 
For some reason that eludes public knowledge William Fox has never 
been brought to trial. According to Superintendent Watson, the 
parochial versus public status of the school never was judicially 
considered and, of course, the court “did not rule on the propriety 
or non-propriety of Catholic sisters teaching in a public school.’’!™4 

12 Report of Senty and Peterson to Supt. Watson (typewritten), dated Nov. 
2, 1951, in the files of the Dept. of Public Instruction. “In our opinion there was 


no evidence of the presence of religious pictures that might be objected to by 
the 1 — of any religious faith.” Ibid. 


14 Copy of letter from Supt. Watson to Maurice H. Terry, Director, Nat’l 
Conf. of Christians and Jews, Inc., 759 N. Milw. St., Milwaukee, Wis., dated 
Jan. 17, 1952, in the files of the Dept. of Public Instruction. “The present con- 
troversy at Lima originated in a proposal to attach a one-room rural school 
district to the Lima School District. This attachment . . . was upheld by the cir- 
cuit judge. While it is altogether probable that the basic opposition to the at- 
tachment was the make-up of the Lima School faculty, that aspect was never 
mentioned i = the circuit court hearing of the case. .. . Judge White, who presided 

. . . simply ruled upon the processes used in the attachment of the school dis- 
tricts.” Ibid. Parents of school children in the Averill rural school district, to be 
attached, had objected to the attachment for the reason that their Protestant 
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Thus Superintendent Watson was thwarted in his hope “that the 
question be determined in the courts which is proper in our way of 
life.’ Instead, the question became his to determine, for he was 
deluged with protests against the Lima and like situations. Typical 
of such protests was that made by St. Paul’s Lutheran Church of 
Bonduel, Wisconsin, urging him to correct those “intolerable’’ situa- 
tions ‘‘permitting Roman Catholic nuns to teach in public schools in 
their garb as Catholic nuns, placing pictures of Roman Catholic 
design upon the walls, and forcing children of Protestant persuasion, 
or of no religious convictions, to attend a school permeated by the 
religious spirit of Catholicism.’’!* 

Now fortified with information from the Lima investigation, Su- 
perintendent Watson could reply to the many complaints with the 
assurance that something was being done by his Department. ‘The 
only pertinent question,’ he wrote, “is whether the school is being 
conducted in accordance with the statutes and the Constitution of 
the state.’’"’”7 Although he lamented that ‘we have no specific Wis- 
consin judicial authority at the moment,’’** he could soon assert 
that “we are getting all of the information that we can in each of 
these several situations.’’!?* 


Thirteen Other Schools 


During the months of November and December, 1951, those 
schools, in which the Department of Public Instruction knew Cath- 


children would be influenced by Catholicism in the Lima School. The Madison 
Capital Times, Aug. 9, 1951. The court’s validation of the attachment proceedings 
Ellis H. Dana, executive vice-president of the Wisconsin Council of 

hurches, to charge publicly that “Roman Catholic aggression in Wisconsin is 
on the march.” The Madison Capital Times, Aug. 14, 1951. 

126 repy of letter from Supt. Watson to Mrs. A. C. Brommer, op. cit., supra, 
note 113. 

16 Letter from St. Paul’s Lutheran Congregation of Bonduel, Wis., by its 

astor, W. J. Plischke, to Supt. Watson, dated Oct. 31, 1951, in the files of the 

ept. of Public Instruction, indicating copies thereof sent to Hon. Walter Kohler, 
Senator Gordon Bubolz, and Assemblyman Robert Marotz. “ ‘Whereas, the 
encroachment of the Roman Catholic Church upon the school system will be 
enlarged until it spreads over the entire state, unless it is effectively checked,’ ” 
the annual convention of the Wisconsin District Brotherhood of the American 
Lutheran Church adopted a resolution protesting to Superintendent Watson 
“ “his violation . . . of the basic law of our land... .’ ” Letter from Wilmer F. 
Klipstine, Secretary, 39 E. Cotton St., Fond du Lac, Wis., to Supt. Watson, 
dated Dec. 31, 1951, in the files of the Dept. of Public Instruction. 

127 Copy of letter from Supt. Watson to Rev. Robt. A. Edgar, Glenview Com- 
munity Church, 1000 Elm St., Glenview, IIll., dated Dec. 19, 1951, in the files of 
the Dept. of Public Instruction. 

128 Copy of letter from Supt. Watson to Wilmer F. Klipstine, supra, note 126, 
dated Jan. 31, 1952, in the files of the Dept. of Public Instruction. 

129 Copy of letter from Supt. Watson to Mrs. Joseph Josa, Jr., 3428 E. Van 
Norman Ave., Cudahy, Wis., dated Nov. 6, 1951, in the files of the Dept. of 
Public Instruction. 
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olic nuns were employed, were investigated by the Department. 
There were thirteen such schools. 

On November 7, 1951, Assistant Superintendent Senty accom- 
panied by two county supervising teachers, visited St. Mary’s School, 
Town of Jefferson, Monroe County. The so-called public school con- 
sisted of grades six, seven, and eight housed in one room of a four- 
room building owned by St. Mary’s Catholic Parish and taught by a 
Catholic sister. The rest of the building was occupied by the St. 
Mary’s parochial elementary school and a two-year parochial high 
school.!#° 

The investigators found Catholic edition textbooks, marked as 
having ecclesiastical approval, for use in reading, language, and his- 
tory courses. ‘“The Cathedral Readers . . . were used on the day of the 
visit.’’ School was closed for holy days, although made up on several 
Saturdays. Report cards were those used for the entire school with 
the heading: “‘Diocese of La Crosse.’’ Other evidences of sectarian 
instruction were indicated by Catholic books on the shelves of the 
classroom and the class activity at the time of the visit, the latter 
described as follows: 

When we entered the room the pupils were preparing the out- 
line at their seats for a theme on education. On the blackboard 
there were several words that apparently served as guides in 


these outlines. 
Outline on Blackboard 
Teacher—Apostle 
Christ 
Church 
Parents—Children 
Parochial 
The above outline was not discussed in our presence but was 
on the blackboard all forenoon. 


The clerk of the school board disclosed, moreover, that the board had 
no contract with the teacher “because they never know who will be 
sent ‘by the Mother House of the Order until school starts.’ ’’ As- 
sistant Superintendent Senty recommended to Superintendent Wat- 
son that the St. Mary’s School “is not a public school and should 
receive no state or county aids.’’!* 

On November 13, 1951, Senty visited the North Creek Graded 
School at Arcadia, Wisconsin. It, too, was housed in a building 


1 Report by Senty to Supt. Watson (typewritten), dated Nov. 9, 1951, in 
the files of the Dept. of Public Instruction. 


ial Thid. 
182 Ibid. 
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owned by a Catholic parish. The only information secured that tended 
to be prejudicial to its status as a public school was the following: 


1. The sisters stated that religious instruction is given in the 
classroom before 9 a.m. on regular school days. 

2. Sisters are assigned to the school by the mother order to 
which they belong. The board of education has no voice in the 
selection of the individuals. 

3. Miss Sylfest [County Supt. of Schools] stated that she has 
been informed that two .. . Protestant families living in the dis- 
trict refused to send their child (sic!) to this school and the 
district is sharing payment of the tuition to neighboring districts. 
The district pays part and the parents pay part.!* 


Senty visited the Askeaton School in Brown County on Novem- 
ber 28, 1951. It consisted of a two-room building with grades two 
through eight taught by two sisters. First grade pupils attended a 
Catholic parochial school in a building owned by the local parish. 
Assistant Superintendent Senty found “‘some resentment’’ expressed 
because “last year’s report . . . called attention to the fact that the 
pupils recited the prayer ‘Hail Mary’ as part of the opening exercise.”’ 


Sr. Virgines stated that in view of the fact that the school 
board had granted them permission to open with prayer and since 
there are only Catholics in attendance, they see no reason why 
the State Superintendent should object to prayer. 

I told them that even though we are well aware that people 
should do more praying a Catholic prayer is out of place in a 
public school. I . . . was informed that it has been discontinued.™ 


There was “no evidence of sectarian instruction’”’ on the day of the 
visit ‘‘aside from these two facts’’: (1) the school closed for church 
holidays, but time was made up; and (2) the sisters were assigned to 
the school by the mother order. 

Investigator Senty visited the Mt. Calvary School in Fond du Lac 
County on November 27th. Only ninth and tenth grade pupils were 
enrolled and were taught by one Catholic nun. ‘‘Among the period- 
icals . . . were noted: . . . Catholic Digest, several issues of Catholic 
Comics: (a) Truth about Cardinal Mindzenty (b) Sister Mary, a 

18 Report by Senty to Supt. Watson (typewritten), undated, in the files of the 
Dept. of Public Instruction. 

1% Report -by Senty to oN Watson big sempre y dated Nov. 30, 1951, in 


the files of the Dept. of Public Instruction. ty was asked what he thought of 
the practice of a high school choir singing the Ave Maria. “I stated that in my 





experience as a school administrator the only person who had ever objected to 
the use of that song by a school choir was the Catholic priest at Plymouth who 
in one breath stated that the public school is training a generation of religious 
illiterates and in the next breath objected to the singing of Ave Maria and other 
sacred songs on the part of a high school choir.” Ibid. 
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supply of Catholic Truth Leaflets.’ Again, the sister was assigned 
to the district by the mother order. Although no state or county aid 
had been received by the district for several years, Assistant Su- 
perintendent Senty recommended: 


1. This school is not a public school and is being operated by 
funds raised through taxation. 

2. This department should not carry the school on its records 
because it is operated illegally. We should not recognize a ninth 
and tenth grade setup as a school.'** 


Still another school visited by Senty on November 27, 1951, also 
in Fond du Lac County, was the Marytown School. It, likewise, con- 
sisted of only two grades, one and two, while the children of grades 
three through eight attended Marytown Catholic Parochial School. 
Aside from school being closed for religious holidays and assignment 
of the sisters by the mother house, it was found that religious in- 
struction was given in the school before regular class work began.'” 

On the following day, November 28, the Gray Hill School in the 
Town of Eaton, Brown County, was visited. All eight grades were 
taught by one sister assigned by the mother order. Some children of 
Protestant families were in attendance. This school, also, was closed 
for church holidays, but all religious instruction was “given in the 
church by the priest.’’** The New Franken School of Brown County 
was likewise investigated on November 28. The findings were prac- 
tically the same as those in the Gray Hill School, except that here 
three sisters taught the eight grades. The investigator did not find 
any sectarian books or magazines, but he made note of the fact that 
‘they were informed of the visit.’’*® 

On November 29, 1951, Senty visited the Holy Cross School, Town 
of Belgium, Ozaukee County, operated in a building owned by the 





188 Report by Senty to Supt. Watson (typewritten), dated Nov. 29, 1951, in 
the files of the Dept. of Public Instruction. 

136 Thid. 

187 Report by Senty to Supt. Watson (typewritten), dated Nov. 29, 1951, in 
the files of the Dept. of Public Instruction. “At present there are no protestant 
families in the district who have children of school age. In the past there have 
been protestant children, and they were admitted to the district school and were 
taught slong with grades 1 and 2. . . . This school was started five or six years 
ago by employment of a nun when it was difficult to secure a regular teacher for 
the school. A letter came from Mr. Callahan [former State Supt. of Public In- 
struction] dated June 4, 1943, stating that the employment of a nun is legal but 
that religious instruction should not be given ‘in the building, at least not during 
regular school hours.’ ” Ibid. 

138 by a to Supt. Watson (typewritten), dated Dec. 3, 1951, in the 
files of the Dept. of Public Instruction. 

189 Report by Senty to se Watson (typewritten), dated Dec. 3, 1951, in the 
files of the Dept. of Public Instruction. 
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Holy Cross Parish and consisting of only grades six, seven, and eight. 
Grades one through five were housed in the same building as the 
Holy Cross Catholic Parochial School. There were “two or three 
pictures including one of George Washington, and one of Jesus on 
the cross hanging on the front wall’’ of the so-called public school 
classroom. The sister was assigned by the mother order and school 
closed for religious holidays.#° 

H. I. Peterson, State Supervisor of Elementary Schools, investi- 
gated the Tennyson School in Grant County on December 3, 1951. 
Consisting of only grades three and four it was housed “in a building 
some distance from the parochial school which the rest of the chil- 
dren attend.’’*! Catholic approved textbooks were found in use in 
the reading, geography, science, and language courses and Catholic 
literature was found on the library table. Peterson’s report continued: 

In answer to a direct question Sister M. Wilfrid stated that the 
character training was mostly religion. The one protestant child 
usually does arithmetic during this period. . . . 

The Sister informed me that she attended a one day [Diocese] 
session in Madison and participates in the teacher meetings held 
at St. Andrews. [She] is in her fourth year at this school. . . . She 
informed me that each spring she informs the board in writing 
that she will return or another Sister will take her place. She 
signed a contract in the fall when she returned to the school. . . 
assigned by the Mother House.!* 


Supervisor Peterson went to the Middle Ridge School of La Crosse 
County on December 4, 1951. Operating as a public school and 
consisting of grades one through four it was housed “in a building 
across the road from the church and parochial school where the upper 
grades attend.’’“* Religious holidays were observed by closing the 
school and religious instruction took place in the church forty-five 
minutes prior to the start of the regular school day. The single sister 
teacher was assigned by a mother house. ‘There was no evidence of 
religious pictures or symbols other than a picture of Christ Blessing 
Children and the motto ‘Father We Thank Thee.’ No magazines or 
books of a religious nature were in evidence.’’™ 

140 Report by Senty to Supt. Watson (typewritten), dated Dec. 3, 1951, in 
the files Mf the Dept. of Public Instruction. 

41 Report by Peterson to Supt. Watson Cypenren, dated Dec. 6, 106}. in 


the files of the. Dept. of Public Instruction. “The parochial school is part of the 
Madison diocese.” Ibid. 





142 Ibid. School closed for religious holidays. ‘‘No religious picture other than 
the head of Christ were visible. The motto ‘Dearest Lord We Thank Thee’ 
appeared on one wall.” Ibid. 

143 Report by Peterson to Supt. Watson (typewritten), dated Dec. 6, 1951, in 
the files of the Dept. of Public Instruction. 

144 Thid. “‘All texts are on the approved County List.” Ibid. 
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One of the more interesting schools was the Odanah School, Ash- 
land County, visited by Walter B. Senty on December 5, 1951. The 
two-story building was owned by the order to which the ten teachers, 
all Catholic nuns, belonged, and was rented to the district for a 
nominal sum. Of 238 pupils about 80% were Indian children for 
whose education the Federal Indian Agency reimbursed the State of 
Wisconsin part of the cost. Only about fifteen pupils were non- 
Catholics. 

Although the textbooks were all of the standard edition used in 
the public schools, Catholic literature was in evidence in and about 
the classrooms. On the reading table of one classroom was a copy of 
Mine, a Catholic juvenile magazine. In another room on the teacher’s 
desk was a copy of Colored Harvest, a magazine published “With 
Ecclesiastical Approval.’’ In the central library were two boxes on a 
shelf each containing fifteen or twenty copies of the Baltimore Cat- 
echism. Senty discussed these items with the principal. 

I was informed that the catechisms are kept in those boxes 
during the day for the Catholic pupils who use them for religious 
instruction at the church before school opens in the morning. 
Every one of the Sisters was emphatic in the statement that there 
is no religious instruction in the school building at any time. 

The two magazines belonged to the sisters. . . .'¢ 


Again, the sisters were assigned by the mother order, “‘but the local 
board has refused to re-elect sisters in several instances. All are under 
contract.’’!47 

On the same day that Senty visited the Odanah School, Peterson 
visited the Germantown School in Richland County. Operating as a 
public school it comprised only grades five through eight and oc- 
cupied one room of a two-room building owned by the district. 
The other room was devoted to a parochial school of grades one 
through four. It was found that religious instruction was given in 
the school building each morning before 9 A.M. School was dismissed 
for religious holidays and for the day Sister Nicolette, the teacher, 
attended a diocese conference at La Crosse; but all such days were 
made up. She was assigned by the Mother House at La Crosse. There 
was no evidence of religious pictures, symbols, or tracts, but ‘‘two 
copies of the ‘St. Rose Hymnal’ were seen.’’!4* 





46 Report by Senty to Supt. Watson (typewritten), dated Dec. 6, 1951, in 
the files of the Dept. of Public Instruction. 

46 Thid. 

M7 Tbid. 

48 Report by Peterson to Supt. Watson (typewritten), dated Dec. 6, 1951, in 
the files of the Dept. of Public Instruction. 
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The last and fourteenth of the schools investigated in the fall of 
1951, in which were employed Catholic sisters, was the Frey School, 
Town of Roxbury in Dane County. Assistant Superintendent Senty 
found this school as having only grades five and six located in a 
parish-owned building in which parochial school grades one through 
four, seven, and eight were also accommodated. In the room rented 
by the district for the public school grades there was “a crucifix with 
Jesus on the front wall and a motto above the front blackboard .. . 
‘I am the Emaculate (sic!) Conception.’ ’’* 

In addition to the Baltimore Catechism and the Cathedral Reader 
being used as textbooks, the report card used had ‘‘Madison Diocese 
written on it and has a grade in religion entered by the sister and 
signed by both Sr. Dominic and Fr. Waldkirk.’’ Religion was taught 
by the priest usually in another room of the building. Senty’s report 
continued : 


In a conference after school the report cards, Cathedral 
Readers and religious instructions were discussed with Sr. 
Dominic. She stated, ‘After all the priest wants this, and he is 
the principal of the school, so what am I to do?” I told her that 
if this is a public school the priest has no jurisdiction over it, 
but the school is directly under the supervision of the county 
superintendent. 

“Should we change report cards now?”’ I advised her to dis- 
cuss this with Miss Losinski [Dane County Superintendent of 
Schools]. 

This is not a public school and should not be recognized as 
such. It should not receive state nor (sic!) county aid.'® 


State Aid Denied 


Only one practice was common among all fourteen schools in- 
vestigated by the Department of Public Instruction. This was the 
employment of garbed Catholic nuns as teachers, who were assigned 
to the schools by the Roman Catholic Church. After receiving the 
reports of the investigators, Superintendent Watson consulted with 
the Attorney General, and received a copy of the Religious Garb 
Statute of North Dakota: “Prohibiting Wearing of Religious Dress 
or Garb by Public School Teachers.’’? Following these developments, 





49 Report by Senty to Supt. Watson (typewritten), dated Dec. 7, 1951, in the 
files of the Dept. of Public Testeustion. c ; } 

160 Ibid. 

11 oar of letter from Supt. Watson to Governor Kohler, dated June 26, 1952, 
in the files of the Dept. of Public Instruction. 


182 Letter from M. F. Peterson, Supt., Dept. of Public Instruction of the State 
of North Dakota, to Supt. Watson, dated Dec. 21, 1951, in the files of the Dept. 
of Public Instruction. 
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he was made the object of a comprehensively documented brief sub- 
mitted by an organization calling itself the Bill of Rights Com- 
mittee. 

“It has come to our attention,’”’ stated the Committee, “that at 
least 14 schools within the state, (list enclosed), . . . are operated in 
violation of . . . constitutional provisions and . . . statutes designed to 
prevent sectarian influence.’’ The Committee asked, therefore, that 
Superintendent Watson deny “public funds’’ to these schools. 

Most if not all sectarian practices found by the investigators, 
Senty and Peterson, were set forth in summary manner, in the peti- 
tion by the Bill of Rights Committee as “illegal practices pursued”’ 
in the fourteen schools. It charged that the wearing of distinctive 
religious dress by the teachers “is in itself a teaching of sectar- 
ianism.’’* The Committee claimed, moreover, that the mode of selec- 
tion of the teachers violated Section 40.775, Wisconsin Statutes, 
prohibiting religious discrimination in the hiring of teachers. Such 
selection imposes ‘‘a religious test,’’ was the reasoning, denies “equal 
opportunity for placement as teachers,’’ and amounts to “subcon- 
tracting with a particular parish or religious order.’’ The Committee 
believed, furthermore, that payment of public money for the services 
of Catholic nuns was “in substance”’ the drawing of money from the 
state treasury for the benefit of a religious society in contravention 
of the Wisconsin Constitution. 


To employ the members of a religious order as a teaching 
staff of a public school, means that the effectual control of the 
personnel and of the teaching content is transferred from the 
elected representatives of the public school system to ecclesias- 
tical authorities. When, pursuant to that practice, the teacher’s 





4883 Letter from E. C. Pommerening, Exec. Sec., Bill of Rights Committee, 231 
W. Wisconsin Ave., Milwaukee, Wis., to Supt. Watson, dated Feb. 15, 1952, in 
the files of the Dept. of Public Instruction. According to The Milwaukee Journal 
of Oct. 11, 1951, the Bill of Rights Committee was formed by a vote of a meeting 
of the Lutheran Men in America which planned “ ‘eternal vigilance’ and action 
to halt ‘the Roman Catholic church’s invasion of Wisconsin public schools.’ ”’ 

14 Thid. 

188 Thid., ones ellers v. Huff, 55 N.M. 501, 236 P. 2d 949 (1951). For decisions 
in accord, see, : Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202 (1918); 
Commonwealth v. Herr, 229 Pa. 132, 78 Atl. 68 (1910), but see, infra, note 156; 
O’Connor v. Hendrick, 184 N.Y. 421, 77 N.E. 612 (1906). For untested statutes 
forbidding public school teachers wearing religious garb, see: Nes. Rev. Srar. 
§ 79-1403 (1943); and Ore. Comp. Laws Ann., §§ 111-2106, 2109 (1940). 

18% Op. cit., supra, note 153. The highest courts of Connecticut, Indiana, North 
Dakota, and Pennsylvania, in ruling that the oueienaiet of public school 
teachers clothed in religious dress is permissible, also ruled that their contribut- 
ing part or all of their sommmenentnn to religious societies or orders is not the 
business of the state. New Haven v. Torrington, 132 Conn. 194, 43 A.2d 455 
(1945); State ez rel. Johnson v. Boyd, 217 Ind. 348, 28 N.E.2d 256 (1940); Ger- 
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garments, accessories, and her demeanor and observances in and 
about the school proclaim her adherence to the doctrine of a 
particular church, the teaching becomes impregnated with the 
atmosphere of sectarianism. If nothing more, she is teaching by 
example, day by day, hour by hour, the worthiness and desirabil- 
ity of affiliation with her particular church.” 


It is not known how the fourteen reports came to the notice of 
the Bill of Rights Committee. One Catholic publication was later to 
accuse Superintendent Watson of having ‘‘obligingly cooperated with 
the Milwaukee Protestant group in supplying them with the list of 
14 public schools ‘dominated’ by the Catholic Church.’’* Upon in- 
quiry from State Senator Arthur A. Lenroot, Jr., Superintendent 
Watson replied: 


My only letter from them [was] received during February. . . . 
I think it is unfortunate (because I know it to be untrue) that 
the inference is being repeatedly made that our action was caused 
by the petition from this group. This whole matter was discussed 
publicly by me last September following the series of incidents 
in the Lima School in Pepin County. Our official visits to these 
several schools were made during October, November and 
December, 1951.1 


hard v. Heid, 66 N.D. 444, 267 N.W. 127 (1936); Hysong v. School District. 
164 Pa. 629, 30 Atl. 482 (1894). The North Dakota legislature has since prohibited 
the wearing of religious garb by public school teachers. N.D. Laws 1949, ¢.356 
op. cit., supra, note 152. 

In August, 1952, the Logan County District Court in Colorado rendered a 
decision in the unreported case of Outcalt v. Hoefler holding that the use of a 
former parochial school building as a tax-supported public school, at which the 
sister-teachers wore clerical dress and gave sectarian instruction before 9 A.M., 
violated the separation of Church and State clauses of both the United States 
and Colorado Constitutions. The court said: “The court in no way criticizes the 
Sisters for their religious beliefs or for their religious lives, but, on the contrary, 
they have its highest ,respect. But the religious sectarian influence exerted - 
them in their religious classes could not be laid off as a cloak when they too 
these same children into the school room for secular instruction. They were the 
same persons symbolizing the same ideal sectarian religious life and their devo- 
tion to the Catholic faith. Their wearing of the distinctive ecclesiastical garb 
cannot be wholly disregarded, but it must be considered as a circumstance of 
the school arrangement; and the fact must be recognized that while giving reli- 
gious instruction and while they were serving as public school teachers, their 

b held them before the children as sectarian ecclesiastical persons.’ ” Joint 

emorandum of the American Jewish Committee and the Anti-Defamation 
League of B’nai B’rith, New York to CRC Offices, American Jewish Cong. Area 
Offices, and Anti-Defamation League Reg. Offices, dated, Nov. 7, 1952; see, 
supra, note 84. 

157 Op. cit. supra, note 153. 

88 An editorial of The Catholic Herald Citizen, official publication of the 
Madison and Milwaukee Catholic dioceses, as quoted in The Madison Capital 
Times, March 21, 1952, p. 1, col. 6. But The Milwaukee Journal had reported, 
on Sept. 28, 1951, that Supt. Watson had publicly listed the fourteen schools. 





189 Copy of letter from Supt. Watson to Arthur A. Lenroot, Jr., State Senator, 
llth District, dated March 24, 1952, in the files of the Dept. of Public Instruc- 
tion. 
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As Superintendent Watson reported to Governor Kohler, the pro- 
cedure followed with respect to the fourteen schools was decided 
“after much consultation with the Attorney General and several of 


his assistants.’’ 


There was agreement in our discussions with the Attorney 
General’s staff that if a school district was determined to be 
violating these statutes that the state superintendent had no 
choice about witholding aids. There was further agreement that 
there existed no statutory provision for paying school aids for a 
portion of a school year.'® 


On March 14, 1952, Superintendent Watson made known his un- 
precedented decision to deny state aid to each of the fourteen schools. 
He sent letters to the clerk of each school district concerned.’ All 
were similar in content to his wording of the directive regarding the 
Askeaton School in Brown County: 


It is my belief that your school board has violated the laws 
of Wisconsin relating to the employment of teachers. Section 
40.775 of the Wisconsin Statutes, entitled Race, religious, polit- 
ical discrimination as to teachers prohibited. . . . 

It is evident that your board has determined to hire a teacher 
of a specific religious faith. In so determining, you have engaged 
in a discriminatory act as defined above and have also abdicated 
from your statutory responsibility of choosing a teacher. 

Therefore, on the basis of section 40.775 (1) of the statutes, I 
have decided that the operation of your school is contrary to the 
laws of Wisconsin governing public schools. . . . 

Because your school is not being operated in accordance with 
the laws of the state of Wisconsin governing public schools, I 
have directed that any aids, which might otherwise be due, shall 
not be paid.’ 


Where the investigations had uncovered definite evidence of sectar- 





169 Copy of letter from Supt. Watson to Governor Kohler, dated June 26, 1952, 
in the files of the Dept. of Public Instruction. 

161 According to an opinion of Attorney General Fairchild addressed to Supt. 
Watson, “it is . . . the superintendent’s responsibility to the public to correctly 
interpret and apply the law which defines his powers and duties. The attorney 
general’s services are available to the superintendent whenever he feels in need 
of same. But the superintendent owes no duty to any individual to request an 
opinion of the attorney general merely because such individual differs with the 
superintendent upon a question of statutory construction. In situations where 
the superintendent is accountable in some manner for his actions, it is, of course, 
evidence of good faith on his part to seek an opinion in a doubtful case and to 
follow the advice. But he is not under any compulsion to follow an opinion.” 
39 Ops. Wis. Art’y Gen. 41, 43-4 (1950). 

182 Copy of letter from Supt. Watson to Thos. Hanaway, Clerk of School Dist. 
No. Jt. 2, Holland, Route 1, Greenleaf, Wis., dated March 14, 1952, in the files of 
the Dept. of Public Instruction. 





a 




















March] RELIGIOUS EDUCATION OF PUBLIC SCHOOL PUPILS 229 


ian instruction, in eight'* of the fourteen schools, the following para- 
graph was inserted in the directives, as in the case of the Frey School 
in Dane County: 


Section 14.57 (2) of the statutes, pursuant to the constitution, 
directs the state superintendent as follows: ‘‘He (the state super- 
intendent) shall exclude all sectarian books and instruction from 
the public schools.’’! 


Aftermath 

The Catholic Herald Citizen, an official Wisconsin Catholic news- 
paper, labeled Superintendent Watson’s action as “ill-advised, nar- 
rowly secularistic, and arbitrarily inconsistent.’’ The editorial asked 
whether Watson intended to cut off state aid to schools in which 
“Protestant hymns are sung regularly in school programs;’’ Protes- 
tant Bibles “‘are distributed on public school premises with the ap- 
proval of the school authorities;’’ and public high school baccalau- 
reates ‘‘are held in Protestant churches on the grounds that it has 
become a tradition.’’ In conclusion, the editorial stated: 


The whole question of public education is not merely constitu- 
tional and legal, as Mr. Watson seems to think. It is also moral 
and spiritual. Justice will not be done until the rights of all 
American school children are equally upheld, not only in the 
light of man-made law, but primarily in obedience to God’s law. 

Only then will there be social harmony and peace.’ 


Other charges were leveled. Upon informing a sister teacher of 
the Askeaton School that her contract would not be renewed, Thomas 
Hanaway, the clerk of the district, told her that the only reason was 
that ‘‘Mr. Watson does not approve of your religion.’’*’ The state 
superintendent replied: 


163 Lima, St. Mary’s, North Creek, Holy Cross, Marytown, Tennyson, German- 
town, and Frey schools. 

164 Copy of letter from Supt. Watson to Mr. Herbert Reuter, Clerk of School 
Dist. No. 2, Roxbury, Sauk City, Wis., dated March 14, 1952, in the files of the 
Dept. of Public Instruction. Where a applicable the following statement was in- 
serted, as in the Frey School letter: “The statutes also define a common school as 
one having the first eight grades.” Ibid. 

168 As quoted in The Madison Capital Times, March 21, 1952, p. 1, col. 6. 
The Herald Citizen’s editorial declared that ‘Mr. Watson chooses to see ‘a reli- 
gious test’ being made in favor of religion,’’ when rural public school boards 
prefer to hire Catholic school sisters. “But he seems oblivious to the fact that he 
is applying a similar test in favor of the religion of secularism each time his — 
refuses to grant licenses to teachers who have graduated from Catholic coll 
and unlimited certificates to qualified parochial school lay teachers.’”’ Ibid. 
note 112 supra. 

166 As quoted in the Madison Capital Times, March 21, 1952, p. 2, col. 4. 

167 Letter to the Editor, The — Times, Madison, Wis., for Supt. Watson 
from Thos. Hanaway, Clerk of Jt. Dist. No. 2, Town of Holland, Brown County, 





dated May 4, 1952, in the files of the Dept. of Public Instruction. 
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I expressed no approval or disapproval of the religion of your 
teacher. I did state that the law prohibits your board from 
discriminating in the hiring of a teacher, such discrimination 
being evident in the intent of your board to hire a teacher of a 
specific religious affiliation.’ 


According to the Green Bay Press-Gazette, Mr. Hanaway also ascribed 
to Superintendent Watson the statement that ‘‘we must hire teachers 
of a different religion.’’** The superintendent flatly denied such au- 
thorship, and he added: 


Section 40.775 of the statutes establishes the concept that the 
religious affiliation of the teacher shall not be a factor in the 
employment of teachers in the public schools. If a procedure of 
employment is followed wherein that knowledge of religious 
affiliation becomes a factor, then, in our opinion, the statutes 
have been violated. The question is not the religious affiliation 
of a teacher, but rather the evident intent of the board to restrict 
its employment to any one religious affiliation, whatever that 
faith may be.'”° 
By his action, Superintendent Watson denied state and county 

aids to the fourteen schools. In regard to the only source left for 
public funds, he said: “‘We have not entered into the question of local 
tax support of any of these schools because that is not our right or 
responsibility.’’!71 He took the position that they were still public 
schools, which were “‘not operating in accordance with the statutes 
governing the operation of public schools.’’!” Accordingly, he had a 
“very pleasant and constructive meeting’ with the Lima School 
Board in which “certain specific conditions were laid down for the 
proper operation of their school district affairs.’’!” 


168 ped of letter from Supt. Watson to Thos. Hanaway, supra, note 166, 
dated May 7, 1952, in the files of the Dept. of Public Instruction. 

169 Editorial in the Green Bay Press-Gazette, May 6, 1952. 

170 Copy of letter from Supt. Watson to Editor, Green Bay Press-Gazette, 
dated May 9, 1952, in the files of the Dept. of Public Instruction. State Senator 
Lenroot wrote Watson that his action in shutting off funds to the Odanah School, 
“which almost exclusively serves the Indian children at Odanah, . . . rai a 

uestion of race discrimination by not furnishing or affording the children of 
that area the opportunity of attending School.”’ Letter from Arthur A. Lenroot, 
Jr., to Supt. Watson, dated March 21, 1952, in the files of the Dept. of Public 
Instruction. The superintendent replied: “This department is not the responsible 
party in the furnishing of education or in the lishment of schools free to all 
without exception as to race and without sectarian instruction. That is a respon- 
sibility of the school district. Our solution is that the district should operate a 
school in accordance with the statutes free and open to all children in the dis- 
trict.” Op. cit. supra, note 15! 

11 Copy of letter from Supt. Watson to Rev. S. Herbert Austin, Minister, 
Methodist Church, Durand, Wis., dated May 9, 1952, in the files of the Dept. 
of Public Instruction. 

172 Copy of letter from Supt. Watson to John S. Bartholomew, Dist. Att’y, 
Pepin ly Durand, Wis., dated March 29, 1952, in the files of the Dept. of 
Public Instruction. 

173 Op. cit. supra, note 171. 
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There is some evidence that the immediate monetary effect of 
Superintendent Watson’s decision may have been exaggerated by 
those opposed to his order. Actually, seven of the fourteen schools 
were reported as not receiving state aid when the order was issued. 
They were supported by local school taxes. Any action to deny them 
funds from local school tax levies would presumably have to be taken 
by a local taxpayer’s suit. At least four of these schools—the Tenny- 
son, Middle Ridge, New Franken, and Marytown schools—con- 
tinued operation on a local tax basis, with Catholic nuns still em- 
ployed as teachers, during the fall of 1952. Their school clerks said 
that there would be no religious instruction in these schools. Three 
schools—the Lima, St. Mary’s, and Holy Cross schools—were con- 
verted to Catholic parochial schools. Only one school was reported 
to have modified its arrangements to accord completely with the 
conditions implied by Watson’s ruling. This was the Askeaton School 
in Brown County, which hired two lay teachers to replace the nuns. 
The Askeaton School had operated 51 years with nuns as teachers.!” 


GENERAL CONCLUSIONS 


Sectarian instruction of Wisconsin public school pupils is a very 
complex subject. It cannot be analyzed generally from the Protestant 
position in conflict with the Catholic position, if indeed such identi- 
fiable positions do exist. Claims that separation of Church and State 
is abridged and freedom of worship is violated find their source most 
often in the Catholic faith when Bibles are read or distributed in 
public schools, when high school baccalaureate or graduation exer- 
cises are held in churches, and when hymns are sung or prayers are 
rendered in public school programs. On the other hand, these con- 
stitutional principles have been invoked most often by non-Catholics 
when the propinquity of Catholic churches or parochial schools to 
public schools obscures their distinction, and when religiously garbed 
teachers are employed in the public schools. 

Hence, the principle of separation as applied to all aspects of sec- 
tarian instruction of public school pupils cannot be reduced to simply 
a Catholic versus non-Catholic context. This may be further illus- 
trated by comparison of two recent statements concerning religion 
and public education, both reported on the same day in the same 
newspaper: 





1% The Milwaukee Journal, Aug. 31, 1952. “There has been no decision on 
what to do at the Odanah school in Ashland county.” Ibid. 











232 WISCONSIN LAW REVIEW [Vol. 1953 


We recognize that the state has a legitimate and even necessary 
concern with education. But if religion is important to good 
citizenship—and that is the burden of our national tradition— 
then the state must give recognition to its importance in public 
education. The state therefore has the duty to help parents 
fulfill their task of religious instruction and training.’” 


The aim of education is not to produce children and youth who 
are merely informed and skilled, but without moral and religious 
commitments. The aim of education is rather to produce the 
citizen of deep and intelligent convictions. This is the heart of 
the public schools’ task and without question it involves implica- 
tions that are moral and religious in nature.” 


The first statement was made by the Roman Catholic bishops of the 
United States on November 15, 1952, and the second was uttered 
on the same day by the chairman of the New York University de- 
partment of religious education before 1,250 members of the Protes- 
tant Teachers’ Association of New York. 

National Protestant leaders have criticized the bishops’ state- 
ment.'77 It would appear, however, that Protestant churches in Wis- 
consin are not justified, on the basis of the record, in claiming more 
over-all consistency on the whole issue of sectarian instruction of 
public school pupils than the Roman Catholic Church. The principles 
of complete separation of Church and State and unabridged religious 
freedom have been appealed to and ignored by Catholics and non- 
Catholics alike according to the particular interests that each group 
was trying to serve when relevant disputes emerged. Wisconsin’s 
experience seems to point to the conclusion that instruction becomes 
significantly sectarian when religion is meshed with public school 
education. 





17% The Milwaukee Journal, Nov. 16, 1952, p. 12, col. 2. 

176 Td. at p. 21, col. 3. 

177 The Milwaukee Journal, Nov. 23, 1952, State News Sec., p. 8, col. 1. Indeed 
the National Council of Churches of Christ, a federation of 30 Protestant an 
Orthodox churches with 34 million members, proposed Dec. 12, 1952, that a 
constitutional way be found, if any, to promulgate Bible reading in the public 
schools. “The reverent reading of selection from the Bible in public assemblies 
or classes,” said the statement, “would make an important contribution toward 
deepening” the awareness of pupils of the American “heritage of faith.”” The 
Milwaukee Journal, Dec. 12, 1952, p. 1, col. 8. The Journal thought the statement 
was “fuzzy” in the light of the “controversies” that would be raised, the Weiss 
decision of 1890, and the 90,000,000 membership in American churches. Its 
editorial raised these questions: “‘Aren’t those thousands of churches and mil- 
lions of homes and the religious schools the places to give children a knowledge 
of religion and an inclination toward its great moral concepts? Is religion wise to 
seek to lean upon the state as a crutch? What strange parent, himself neglecting 
the religious education of his child, would nevertheless expect the public school 
to attend it.”” The Milwaukee Journal, editorial page, Dec. 16, 1952. See also, 
The Madison Capital Times, editorial page, Dec. 18, 1952. 
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Part Il: Release of Public School Pupils 


for Religious Instruction 


Since World War II a manipulative practice of religious education 
has been gaining prevalence in many areas of the nation by which 
public school pupils have been dismissed during certain periods of 
the week to obtain religious instruction in churches or elsewhere. 
This practice has been referred to as ‘released time’’ or ‘dismissed 
time,’ the terms often used interchangeably. Although the former 
term is used generically herein, to avoid confusion, one authority 
has distinguished these terms with the following definitions: 

’“Dismissed”’ time is that which schools grant pupils to go to 

churches, parochial schools, or elsewhere for religious instruc- 
tion. The public school, by the dismissed time plan, assumes no 
responsibility after the pupils leave the public school grounds. 
In more recent years the practice has developed in some instances 
of permitting the religious instructors, including ministers, 
priests, rabbis, and various Bible instructors, to come into the 
public school and take over the religious instruction in certain of 
the public schoolrooms. The public school officials release the pu- 
pils certain periods for such religious instruction, hence the term 
released time. It is recognized, however, that a clear distinction 
between the two terms is not always maintained and the terms 
are frequently used interchangeably.? 


It has recently been estimated that approximately forty states have 
some form of authorization for the release of public school pupils 
for religious instruction.” All states, on the other hand, have variously 
phrased constitutional clauses requiring a separation of Church and 
State. For instance, the constitutions of at least forty-five states 
prohibit the appropriation of public money to schools controlled by 
religious organizations.* As a consequence of seemingly incompatible 
law, judges, attorneys general, and state school officers have fre- 
quently found themselves between the horns of a dilemma regarding 
the status of released time programs the solution of which, in either 
direction, has brought forth mass vituperation.* 





1 JOHNSON AND Yost, SEPARATION OF CHURCH AND STATE IN THE UNITED 
States 74, n. 1 (1948). 

2 Jd. at 74; but no authority is cited. 

* The citations will be found in: Note, Catholic Schools and Public Money, 50 
Yate L. J. 917 (1941). ‘Public aid for ‘schools of a sectarian nature, either in 
the form of a grant of money or the use of public property, is prohibited either 
directly or indirectly by every state constitution.” TorPpry, Jupic1aL Doctrines 
or Reuicious Rieuts In AMERICA 234 (1948). 

‘ Materials cited infra at note 25. For earlier works on released time, see, ¢.g., 
Davis, WEEKDAY CLASsEs IN RELIGIOUS EpucaTion (1941); Kexsecker, Laws 
RELATING TO THE RELEASING OF PupPIts FROM PuBLic ScHooLs (1933); Gove, 
Reuicious EpucaTion on Pusiic ScuHoo. Time (1926); Cope, WrEK-DAY 
Reuiaious EpucatTion (1922). 
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The Wisconsin Supreme Court has never had a released time case 
before it. This is not to say that tie released time issue has been less 
important in this state. Typically, all major churches in a given 
community participate in such programs, which may help to account 
for the absence of complainants in Wisconsin courts and their rare 
appearance in courts elsewhere. Neither has the state legislature 
specifically authorized or prohibited such a program. It has fallen 
to the executive branch of the state government of Wisconsin, there- 
fore, to attempt to resolve the issue of the validity or invalidity of 
particular released time programs. And among the executive depart- 
ments that of the attorney general has been the most important. 


Raising the Issue in Wisconsin 

In 1926, John Callahan, State Superintendent of Public Instruc- 
tion, requested an opinion of the attorney general as to the legality 
of a released time plan that had been brought to the former’s atten- 
tion.’ The State Superintendent did not disclose the community con- 
cerned. A school board plan involved an intricate system of manage- 
ment in which the children were excused for one hour during the 
week to go to their respective churches for religious instruction. 

Cards were provided by the school superintendent to be signed by 
the parent. On one side of each card was an enrollment blank giving 
the name of the pupil and the church which was chosen. On the other 
side was an explanation of the program with a statement warning 
that the “‘privilege’’ would be withdrawn by the school authorities 
in case of truancy or other violation of the rules. The pupils received 
the cards from the teachers and took them home. If the parents chose 
to take advantage of the program they returned signed cards to the 
teacher who, in turn, gave them to the superintendent. He then 
sorted them and passed them on to the respective ministers. The 
legality of the program was raised when several ministers decided to 
have ‘‘one school in place of the several schools that had been run- 
ning” that they might grade the children and thereby conduct a 
“‘better’’ program. The school board passed a resolution requesting 
the state superintendent of public instruction to secure an opinion 
from the attorney general 

as to whether or not the school board has a right to dismiss 


pupils from their respective classes and at the request of parents, 
for the purpose of securing religious week-day instructions at 





* §15 Ops. Wis. Atr’y Gen. 483 (1926); the opinion was prepared by Assistant 
Attorney General Suel O. Arnold for Attorney meral Herman L. Ekern. 
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their respective churches for the period of one hour per week 
during the statutory school month period of twenty days.® 


In reply, Attorney General Ekern noted that the Wisconsin Con- 
stitution prohibits in express terms the payment of any money from 
the state treasury for the benefit of religious organizations,’ and 
forbids the giving of sectarian instruction in public schools;* and he 
cited the authority of the Wisconsin Supreme Court for the strict 
construction of the latter provision.* Moreover, the Wisconsin stat- 
utes gave the state superintendent power to prohibit sectarian in- 
struction in the schools.’® 

The attorney general proceeded to analyze in detail and with 
approval a decision by a New York court that had declared a similar 
program invalid on the grounds: (1) that the printing of the cards 
violated the New York constitutional provision ‘which forbids the 
granting of state aid to denominational schools, a provision similar 
to sec. 18, art. I of our constitution;’’ (2) that the New York education 
law prohibited religious instruction in the schools; (3) that it required 
the time of teachers ‘which should be devoted to regular school 
work;’’ and (4) that “the pupils who left the school for religious in- 
struction’? might fall behind those remaining, which “might cause 
embarrassment’’ to some pupils." 

The Wisconsin compulsory school attendance law, he noted, pro- 
vides that a parent of a school-age child 


shall cause such child to . . . attend some public, parochial or 
private school regularly . . . during the full period and hours of 





615 Ops. Wis. Art’y Gen. 484 (1926). 

7 Id. at 485. “. . . Nor shall any money be drawn from the treasury for the 
~% i $4 eae societies, or religious or theological seminaries,” Wis. Const., 

8 15 Ops. Wis. Atr’y Gen. 483, 485 (1926). “. . . no sectarian instruction shall 
be allowed” in the public schools. Wis. Const., Art. X, § 3. 

* 15 Ops. Wis. Arr’y GEn. 483, 485 (1926), citing State ex rel. Weiss v. District 
Board of Edgerton, 76 Wis. 177, 44 N.W. 967 (1890), and quoting therein from 
Justice Orton’s concurring opinion (76 Wis. at 220, 44 N.W. at 981) with approval 
as follows: “‘ ‘No state constitution ever existed that so completely excludes... 
the possibility of religious strife in the civil affairs of the state, and yet so fully 
protects all alike in the enjoyment of their own religion. All sects and denomina- 
tions may teach the people their own doctrines in all proper Eo agp Our constitu- 
tion protects all, and favors none. But they must keep out of the common schools 
and civil affairs.’ ” 

10 Tt shall be the state superintendent’s duty “To prohibit . . . sectarian in- 
struction in the bag y schools;”’ Wis. Stat. § 14.57(2) 1925), which now reads: 
“He shall exclude all sectarian . . . instruction from the public schools.” Wis. 
Strat. § 14.57(2) (1951). 

1115 Ops. Wis. Att’y Gen. 483, 486-7 (1926); discussing Stein v. Brown, 211 
N.Y.S. 822 in which “a question similar . . . was presented to the New York 
court.” Id. at 486. 
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the calendar year . . . that the . . . school in which such child is 

enrolled may be in session.!* 
He observed that this statute does not contain a provision found in 
the New York law which defined a specified number of hours each 
day that pupils must attend school. “Our statute merely defines the 
term ‘school month’ as consisting of twenty days.’’ Hence, the number 
of hours that pupils mst attend school each day is left by the stat- 
ute to the discretion of the school board. This broad statutory discre- 
tion includes the power ‘‘to dismiss all or any group of pupils for any 
reasonable period.”’ Concluding, the attorney general said: 


So long as neither the school board nor the teachers, as a part of 
their school work, have any connection whatever with the dis- 
semination of religious instruction, there will be no violation of 
the constitution. As pointed out in this opinion the constitution 
is violated only when the teachers or the school machinery are 
connected either directly or indirectly with the dissemination of 
religious instruction.” 

It would appear that this opinion did not comfort those favoring 
such a program, for it would require a considerable stretch of imagina- 
tion to conceive of a released time program that would not entail 
some connection, however little, between the school board or teachers 
and those actually disseminating religious instruction. At some point, 
it would seem, the school machinery must, perforce, “either directly 
or indirectly’ cooperate with the religious institutions or personnel 
involved. Especially would this appear to be true to get any such 
program started in the first instance. Yet this opinion of Attorney 
General Ekern was to remain the only Wisconsin legal authority on 
the subject until 1948, when the United States Supreme Court ren- 
dered a decision that has since stirred widespread controversy in 
Wisconsin and the nation as a whole. 


The McCollum Case 


Even if the Wisconsin Constitution could be construed to permit 
the adoption of a released: time program such as that described in 
the opinion of the attorney general, it would still have to stand the 
test of validity under the United States Constitution. This considera- 


215 Ops. Wis. Atr’y Gen. 487; quoting Wis. Srar. § 40.73 (1925), now re- 
numbered § 40.70 (1), Wis. Star. (1951), with similar provision. The compulsory 
school attendance provisions of the Wisconsin statutes empower a truancy officer 
to pick up a child on the street and take him to the proper school, “public, paro- 
chial or private.” 15 Ops. Wis. Art’y Gen. 452 (1926). But it is not necessary for 
a child to attend school if instructed by his mother, such instruction being equiv- 
543 (1908 > manual drafted by the state superintendent. Rerr. or Arr’y GEN. 
1315 Ops. Wis. Att’y Gen. 483, 488 (1926). 
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tion requires that reference be made to the famous McCollum case“ 
decided in 1948. The issue before the United States Supreme Court 
was the validity of a released time program of religious education in 
public schools adopted by the Board of Education of Champaign, 
Illinois, or more specifically—whether such program contravened the 
First Amendment as it is made applicable to the State of Illinois by 
the Fourteenth Amendment. 

The Champaign Council on Religious Education, a voluntary as- 
sociation of Protestants, Catholics and Jews, obtained permission 
from the Board to offer religious instruction to public school pupils 
in grades four to nine inclusive. Like the Wisconsin program, analyzed 
by Attorney General Ekern, classes were made up of pupils whose 
parents signed printed cards requesting that their children be per- 
mitted to attend such classes. They were held weekly and lasted 
from thirty to forty-five minutes, depending on the grade. But un- 
like the Wisconsin program, the classes were taught in regular class- 
rooms of the school building instead of the pupils being dismissed 
for classes taught on other than school property. The Council em- 
ployed religious teachers at no expense to the school authorities. 
These teachers were subject, nevertheless, to the approval and su- 
pervision of the superintendent of schools. Pupils who did not choose 
to take religious instruction were required to remain in the school 
building and pursue their secular studies. On the other hand, those 
released for sectarian instruction were compelled to present them- 
selves at religious classes and reports of their attendance were made 
to their secular teachers." 

The United States Supreme Court held eight to one, with Justice 
Reed the only dissenter, that the Champaign Plan violated the Con- 
stitution of the United States. The facts show, said Justice Black in 
delivering the majority opinion, that tax-supported property is used 
for religious instruction and that cooperation exists between the 
school authorities and the religious council in promoting religious 





14 Tilinois ex rel. McCollum v. Board of Education, 333 U.S. 203 (1948). 


6 Td. at 207-9. Mrs. Vashti McCollum, an avowed atheist, brought an action 
(as a resident, taxpayer, and parent of a pupil in the public sehool), for mandamus 
against the Board in the Circuit Court of Champaign County alleging that the 
segregation of public school pupils into sectarian groups for religious instruction 
during school time violated both state and federal constitutional guaranties of 
religious freedom. The trial court denied the writ and an appeal was perfected 
to the Illinois Supreme Court which unanimously affirmed the trial court de- 
cision. Illinois ex rel. McCollum v. Board of Education, 396 Ill. 14, 71 N.E.2d 
161 (1947). The Illinois Supreme Court distinguished People ex rel. Ring v. 
Board of Education, 245 Ill. 334, 92 N.E. 251 (1910), and relied heavily on 
People ex rel. Latimer v. Board of Education, 394 Ill. 228, 68 N.E.2d 305 (1946) 
which upheld a Chicago dismissed time plan. 





| 
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education. The operation of the state’s compulsory education system, 
moreover, assisted and was integrated with this program of sectarian 
instruction. 
Pupils compelled by law to go to school for secular education 
are released in part from their legal duty upon the condition 
that they attend the religious classes. This is beyond all question 
a utilization of the tax-established and tax-supported public 
school system to aid religious groups to spread their faith. And 
it falls squarely under the ban of the First Amendment (made 
applicable to the States by the Fourteenth) as we interpreted it 
in Everson v. Board of Education. . . . There we said: “‘Neither 
a state nor the Federal Government can . . . pass laws which aid 


one religion, aid all religions, or prefer one religion over another 
9716 


It should be inserted here, however, that the majority of the Court 
reasoned that the establishment-of-religion prohibition controlled 
rather than the “‘child benefit’’ doctrine of the Everson case in which 
the Court upheld a New Jersey program of public transportation of 
parochial school pupils as aid to the child rather than aid to sectarian 
education.’” 

Justice Black insisted that to hold that a state may not utilize its 
public school system to aid any or all religious faiths or sects does 
not manifest governmental hostility to religion, but rather it accords 
with the basic First Amendment premise that both religion and 
government can achieve their aims if each is left free from the other 
within its respective sphere. And he concluded: 


Here not only are the State’s tax-supported public school build- 
ings used for the dissemination of religious doctrines. The State 
also affords sectarian groups an invaluable aid in that it helps 
to provide pupils for their religious classes through use of the 
State’s compulsory public school machinery. This is not separa- 
tion of Church and State."® 


Justice Frankfurter, with whom Justices Jackson, Rutledge and 
Burton agreed, filed a lengthy concurring opinion in which he re- 
viewed the history of the secularization of American education and 
the various released time plans that had been employed. Not all 
such plans are invalid, Justice Frankfurter maintained. ‘Released 
time’’ as a generalized conception, undefined by differences in details, 





16 333 U.S. 203, 209-10 (1948). 

17 Everson v. Board of Education, 330 U.S. 1 (1947). For discussion of the 
“child benefit” theory, see Boyer, Public Transportation of Parochial School 
Pupils, 1952 Wis. L. Rev. 64, 80-87. 

18 333 U.S. 203, 212 (1948). 
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is not a constitutional issue for judicial determination, because there 
are many crucial differences between local programs. Some are under 
separate denominational auspices, he observed, while others are con- 
ducted jointly to embrace all religious affiliations of a community. 
In some a limited sectarianism is taught, while others emphasize 
democracy and moral values not restricted to a particular faith. 


Insofar as these are manifestations merely of the free exercise 
of religion, they are quite outside the scope of judicial concern, 
except insofar as the Court may be called upon to protect the 
right of religious freedom. It is only when challenge is made to 
the share that the public schools have in the execution of a par- 
ticular “released time’’ program that close judicial scrutiny is 
demanded of the exact relation between the religious instruction 
and the public educational system in the specific situation before 
the Court.?® 


Apparently Mr. Justice Frankfurter was serving warning that his 
vote with the majority in this instance might not preclude his future 
acquiescence to a so-called “released time’’ plan that differed in some 
“crucial’’ aspects.?° But the Court does “not now attempt to weigh 
in the Constitutional scale,’’ he said, ‘“‘every separate detail or various 
combination of factors which may establish a valid ‘released time’ 
program.’’?! That the child is offered an alternative to being released 
in the Champaign arrangement does not diminish the inherent pres- 
sure by the school system in the interest of religious sects. Non- 
participating children, he added, “thus have inculcated in them a 
feeling of separatism when the school should be the training ground 
for habits of community.’’ Hence, the Champaign Plan “sharpens 
the consciousness of religious differences.’’”? 

Of the nine justices, eight concurred as to the result on the facts. 





19 333 U.S. 203, 225 (1948). 
*° It is interesting to note that this warning was used to buttress a later de- 
— Ng which Justice Frankfurter dissented, when Justice Douglas, for a 
y, distinguished the McCollum case. Zorach v. Clauson, 343 U.S. 306 
(1952) % 315, n. 8. 
#1 333 U.S. 203, 231 (1948). 
™ Id. at 227-8. Some authorities believe that this point deserves much more 
attention than was devoted to it in the McCollum decision; see, e.g., Fellman, 
Separation of Church and State in the United States: A Summary View, 1950 
Wis. L. Rev. 427 at 468, n. 210. This argument, moreover, appears fundamental 
to Justice Frankfurter’s dissent in Zorach v. Clauson, 343 U.S. 306, 320-323 (1952). 
Justice Jackson also filed a separate concurring opinion in the McCollum case 
in which he doubted whether the Court had j iction of the case. He could 
find no impairment of freedom b ba A the plan, nor that it compelled anything, or 
deprived property. These and additional objections, to the majority opinions, 


has led one observer to remark: “How Justice Jackson managed to concur in 
the judgment of the Court, in the light of all these objections, is one of the major 
mysteries of the McCollum case.” Fellman, supra at 469. 
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But half of the eight (and this is particularly significant in view of 
what has since transpired) emphasized that the court was not con- 
sidering all released time programs on this occasion. Mr. Justice Reed 
dissented. 

In his dissenting opinion Justice Reed referred to certain statements 
in the opinion of Mr. Justice Frankfurter and he thought that the 
various expressions on the majority side seemed to leave open further 
litigation concerning variations from the Champaign Plan. But he 
complained that he found it difficult to discover what there was in 
the Champaign Plan that was unconstitutional. 


Is it the use of school buildings for religious instruction; the re- 
lease of pupils by the schools for religious instruction during 
school hours; the so-called assistance by teachers in handing out 
the request cards to pupils, in keeping lists of them for release 
and records of their attendance; or the action of the principals in 
arranging an opportunity for the classes and the appearance of 
the Council’s instructors? None of the . . . opinions say whether 
the purpose of the Champaign plan for religious instruction dur- 
ing school hours is unconstitutional or whether it is some ingredi- 
ent used in or omitted from the formula that makes the plan un- 
constitutional.” 


From the “tenor’’ of the opinions Justice Reed concluded that the 
majority decision evidently forbade any use of a pupil’s time ‘‘whether 
that use is on or off school grounds, with the necessary school regula- 
tions to facilitate attendance.’’ 

It is, perhaps, an understatement to say that the McCollum deci- 
sion left confusion in its wake. Certainly Mr. Justice Reed’s com- 
plaints had some validity in view of the lack of explicit grounds being 
stated for the Court’s decision. Moreover, it is difficult to reconcile 
the decision of the majority in the McCollum case with that in the 
Everson case. How, indeed, could a majority of the Court decide that 
public transportation of parochial school pupils in New Jersey was 
an aid to the child and not an aid to religion, and hence did not 
violate the Federal Constitution, and then a year later decide that 
the release of public school pupils for religious instruction in Illinois 
was aid to religion and not the child, and thus violated the Con- 
stitution? The Court did not venture to shed light on this question. 
Furthermore, it is indeed difficult to discover, as Justice Reed vainly 
tried, what was invalid in the Champaign Plan. This is to say—that 
the Court’s decision in the McCollum case drew no certain line as to 





8 333 U.S. 203, 240 (1948). 
™ Ibid. 
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precisely where Church and State were separated, although it is 
arguable whether the Court should draw such a line. 

The McCollum decision, therefore, could not be utilized as a fair 
guide to those public school boards that were operating plans similar 
to the Champaign Plen throughout the nation yet differing there- 
from in some minor particulars. Perhaps it is this element of indeci- 
sion that helped to abet the storm of controversy that followed. As 
Mr. Justice Black himself was to later characterize the McCollum 
decision: ‘Probably few opinions from this Court in recent years 
have attracted more attention or stirred wider debate.’’™ 


The Issue Raised Again in Wisconsin 


In 1948, the Appleton Council of Religious Education made an 
“agreement’’ with the Superintendent of Appleton Public Schools 
for the release of pupils of grades four, five, and six of nine public 
schools in Appleton, Wisconsin, at 2:30 P.M. on a designated day 
each week to “be escorted to the nearest church and there given 
religious instruction by capable teachers until 3:30 in the afternoon.’’** 
But in response to an inquiry made by John P. Mann, the local 
superintendent, to John Callahan, State Superintendent of Public 





% Dissenting in Zorach v. Clauson, 343 U.S. 306, 317 (1952). 

For commentaries adversely critical to the decision in the McCollum case, 
see, ¢.g., Murray, Law or Prepossessions?, 14 Law & Contemp. Pros. 23 (1949); 
Owen, The McCollum Case, 22 Tempe L. Q. 159 (1948); Lassiter, The McCollum 
Decision and the Public School, 37 Ky. L. J. 402 (1949); Stout, The Establishment 
of Religion under the Constitution, 37 Ky. L. J. 220 (1948); Corwin, The Supreme 

ourt as National School Board, 14 Law & Contemp. Pros. 3 (1949). See also, 
O’NEILL, RELIGION AND EDUCATION UNDER THE CONSTITUTION 219-53 (1949); 
Parsons, THE First Freepom 158-78 (1948); Van Dusen, Gop 1n EpucatTIon 
(1951); and the statement of the Administrative Board of the National Catholic 
Welfare Council, N. Y. Times, Nov. 21, 1948. 

For commentaries favoring the decision, see, e.g., Fellman, supra, note 22; 
Konvitz, Separation of Church and State: The First Freedom, 14 Law & ConTEMP. 
Pros. 44 (1949); Pfeffer, Religion, Education and the Constitution, 8 Law. Gu1Lp 
Rev. 387 (1948); Oxnam, Church, State, and Schools, 168 Tue Nation 67 (Jan. 
15, 1949); Pfeffer, The Supreme Court as Protector of Civil Rights: Freedom 
Religion, 275 ANNALS oF AmeR. AcaD. OF Pou. AND Soc. Scr. 75, 81-5 (May, 
1951). See also, MoEHLMAN, THE WALL OF SEPARATION BETWEEN CHURCH AND 
Srare (1951); Dawson, SEPARATE CHURCH AND State Now (1948); THayer, 
Tue ATTACK UPON THE AMERICAN SECULAR ScHoou 179-99 (1951); Burrs, THE 
AMERICAN TRADITION IN RELIGION AND EpucaTIon 201-8 (1950); BLANSHARD, 
AMERICAN FREEDOM AND CaTHoLic Power 94-6 (1949); Swancara, THE SpPa- 
RATION OF RELIGION AND GOVERNMENT (1950). } 

For general discussions of various released time programs in relation to the 
McCollum decision, see, JOHNSON AND Yost, SEPARATION OF CHURCH AND 
Srate In THE Untrep States 74-90 (1948); Sroxes, 2 CuurcH AND STATE IN 
THE Unirep States 500-48 (1950); Torrey, Jupicran Doctrines or Re- 
Liaious Riauts in AMERICA 264-7 (1948). 


% Copy of letter from J. Raymond Chadwick, President of the Appleton 
Council of Religious Education, Appleton, Wis., to John Mann, Supt. of ——_ 
rary. 


Public Schools, dated July 1, 1948, in the files of the Legislative Reference 
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Instruction, the latter implied that the “agreement’’ was invalid on 
the ground that, under the compulsory school attendance provision 
of Section 40.70 (1) of the statutes, “the power of the board of educa- 
tion to excuse pupils from school during the regular periods and hours 
during which school is in session is limited to ‘religious holidays.’ ’’?” 
School Superintendent Mann communicated with State Senator 
Gordon A. Bubolz (R-Appleton) that he would ‘“‘be very happy to 
know whether the Attorney General might interpret released time 
on a different basis.’’?* 

“To clarify this whole problem,’’”* Senator Bubolz introduced a 
resolution in the Wisconsin Senate in 1949, which passed as Resolu- 
tion No. 19 S, requesting an opinion of the attorney general on this 
question: ‘‘Whether or not local school boards may release students 
during school hours for attendance at religious instruction conducted 
by religious groups outside the school.’’*° 

Attorney General Fairchild could find no Wisconsin statute which 
specifically authorized or prohibited such a program. Local school 
boards in Wisconsin are given authority by statute, however, to make 
rules for the organization, gradation and government of schools under 
their control.** These rules, he observed, could include the right for 
school boards to prescribe the number of hours in the school day as 
long as the school year comprises not less than nine school months 
(with twenty days constituting a school month), and not more than 
five Saturdays counted as school days in any school year. 


The power to prescribe the number of hours in the school day 
would permit local school boards to adopt a rule or rules allow- 
ing pupils to leave the school premises for reasonable periods for 
such purposes as the board in its discretion might determine, 
provided any such rule or rules would not be contrary to any 
statute or constitutional provision. This would give the local 
school boards the authority to provide the machinery whereby 
children could be permitted to absent themselves from school 





27 Copy of letter from John Callahan, State Supt. of Public Instruction to 
J. P. Mann, Supt. of Appleton Public Schools, dated July 15, 1948, in the files 
of the Legislative Reference Library. “The . . . Department is without authority 
to exempt Boards of Education from the provisions of the statutes pursuant to 
which said boards are required to act.”’ Ibid. 

* Letter from J. P. Mann, Supt. of Appleton Public Schools, to Senator Gordon 
A. Bubolz, Wisconsin Legislature, Madison, Wis., dated June 6, 1949, in the files 
of the Legislative Reference Library. 

2° Memorandum from Senator Bubolz to Howard Ohm, Chief, Legislative 
Peon Library, received June 8, 1949, in the files of the Legislative Reference 

rary. 

30 38 Ops. Wis. Atr’y Gen. 281 (1949); the opinion was prepared by Assistant 
Attorney General Torkelson for Attorney General Fairchild. 


31 Wis. Sra. § 40.21 (3), § 40.42 (2), and § 40.53 (1951). 
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for reasonable times. If the child utilizes such time for attendance 
at classes maintained for religious instruction, a constitutional 
question may arise.* 


After a thorough analysis of the McCollum case* and the single 
precedent of the 1926 opinion of Attorney General Ekern,* Fair- 
child proceeded to express his difficulty in rendering any categorical 
answer to the inquiry. Not only did the resolution fail to describe 
any particular released time plan, but even if all the material facts 
of such a plan had been supplied, “it is difficult to predict what 
result would be reached by the supreme court in any case other than 
one where the facts are the same as in the McCollum case.’’® He 
cited a statement to the effect that it was understandably difficult, 
‘“f not well-nigh impossible,’’ to apply the principles of the McCollum 
decision to a particular situation, and that many questions must 
necessarily remain unanswered until future cases are presented to 
and answered by the United States Supreme Court.** Then he as- 
serted: 


The only conclusion that can be expressed with any degree of 
certainty on the basis of the present state of authorities is that 
any released time plan that utilizes the tax-established and tax- 
supported public school system to aid religious groups to spread 
their faith is in violation of the first amendment of the United 
States constitution made applicable to the states by the four- 
teenth amendment. . . . There is grave question as to the validity 
of any plan that makes use of a pupil’s school time, whether off 
or on the school property, and makes use of school regulations 
to facilitate attendance for religious instruction. . . . There is 
also doubt as to the validity of any plan where school authorities 
cooperate to the extent of releasing the children for religious in- 
struction, the children remaining under the technical jurisdiction 
of the public school.*” 


Attorney General Fairchild recognized that there is an additional 
type of plan, frequently referred to as “dismissed time,’’ under which 
students are dismissed from school at an earlier hour than would 
normally be the case. This plan calls for religious instruction classes 
being scheduled by religious groups for the same hour, students being 
free to attend them or not as they see fit. In assessing this type, he 





32 38 Ops. Wis. Atr’y Gen. 281, 282 (1949). 

33 Tlinois ez. rel. McCollum v. Bd. of Education, 333 U.S. 203 (1948). 

% 15 Ops. Wis. Art’y GEn. 483 (1926). 

3 38 Ops. Wis. Atr’y GEN. 281, 285 (1949). 

% Tbid.; citing Lassiter, The McCollum Decision and the Public School, 37 Ky. 
L. J. 402, 405 (1949). 

37 38 Ops. Wis. Art’y Gen. 281, 287-8 (1949). 
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guardedly said: “The probabilities are that such a plan would be 
valid, assuming of course that the facilities and compulsion of the 
public school system are not used.’’** Thus, he reached a conclusion 
similar to that reached by Attorney General Ekern when the latter 
stated that such a plan would not violate the Wisconsin Constitution 
“So long as neither the school board nor the teachers, as a part of 
their school work, have any connection whatever with the dissemina- 
tion of religious instruction,’’ and that the Wisconsin Constitution 
is only violated “when the teachers or the school machinery are 
connected either directly or indirectly with the dissemination of reli- 
gious instruction.’’*® 

Although the two statements, made twenty-three years apart, ap- 
pear nearly identical in meaning, it should be noted that the Ekern 
statement was much more positive and certain than Fairchild’s state- 
ment, which was addressed to ‘“‘probabilities.’? But Attorney General 
Fairchild in 1949 was confronted with a problem that was alien to 
Attorney General Ekern in 1926—the problem of peering into a 
clouded crystal ball from the obscure crest of the McCollum decision. 
That this decision confused rather than clarified the issue of released 
time in Wisconsin is plain from Attorney General Fairchild’s parting 
remark: 

School authorities conducting released time programs which 
are less closely dependent upon the public school system than 
that considered in the McCollum case cannot be sure that they 
are not violating the constitution, but it cannot be said with 
certainty that they are.‘ 


The Zorach Case 


Four years passed before the Supreme Court of the United States 
made an attempt in Zorach v. Clauson" to clarify the McCollum 
decision. In the Spring of 1952, the Court addressed itself to the ques- 
tion whether New York City by its released time system had either 
prohibited the “free exercise’’ of religion or had made a law “‘respect- 
ing an establishment of religion’? within the meaning of the First 
Amendment. 

The New York City program permitted the release of public school 
pupils during the school day for religious instruction at religious 
centers, instead of public schools as in the Champaign Plan. Written 





38 38 Ops. Wis. Att’y GEN. 288. 

39 15 Ops. Wis. Art’y Gen. 483, 488 (1926). 
40 38 Ops. Wis. Att’y Grn. 281, 288 (1949). 
4 343 U.S. 306 (1952). 








ee 








March] RELIGIOUS EDUCATION OF PUBLIC SCHOOL PUPILS 245 


requests from parents secured the release. Those not released stayed 
in the classrooms. The churches made weekly attendance reports to 
the schools.*? Zorach and others challenged the program on the follow- 
ing grounds: that the weight and influence of the school were put 
behind a religious instruction program; that public school teachers 
policed it, and kept tab on students released; that the classroom 
activities ceased while released students received religious instruc- 
tion; that the school became a “crutch’’ on which the churches leaned 
for support; and that this released time program, like the Champaign 
Plan, would have become futile and ineffective without the coopera- 
tion of the schools. The New York Court of Appeals sustained the 
program against these claims,“ and the case was appealed to the 
nation’s highest court. 

The Court divided six to three in upholding the New York City 
Plan, with Justices Black, Jackson and Frankfurter dissenting sep- 
arately. Justice Douglas delivered the majority opinion. At the out- 
set he distinguished the McCollum case because it involved, unlike 
the instant case, religious instruction in public school classrooms and 
expenditure of public funds. Here religious instruction is held out- 
side public school property, and all costs are paid by the religious 
organizations.“* Consequently, it takes ‘‘obtuse reasoning’’ to inject 
any religious freedom issue into this case. The record contains no 
evidence that the system involves coercion. If it did, he insisted, ‘‘a 
wholly different case would be presented.’’ The fact that the New 
York Court of Appeals declined to grant a trial on this issue, on the 
ground that the claim of coercion had not been properly raised accord- 
ing to state practice, precludes raising the issue in this proceeding.” 

4 Under N.Y. Education Law, sec. 3210 (b), regulations of the Commissioner 
of the State of New York [art. 17, sec. 154 (1 N.Y. Official Code Comp. 68)] pro- 
vide: “Only one hour a week is to be allowed for such training at the end of a 
class session . . ., and where more than one religious school is conducted, the 
hour of release shall be the same for all religious schools;” regulations of the 
Board of Education of the City of New York provide: ‘‘No announcement of 
any kind will be made in the public schools relative to the program. . . . The 
religious organizations and parents will assume full sompansinill for attendance 
at the religious schools and will explain = failures to attend on the weekly 
attendance reports. . . . Students who are released will be dismissed from school 
in the usual way. . . . There shall be no comment by any principal or teacher on 
attendance or nonattendance of any pupil upon religious instruction.”’ 343 U.S. 
306 at 308-9 n. 1. See also, RELEASED Time For RELIGIous EpucaTIon In NEw 
York City’s Scuoots (Public Education Association, June 30, 1943); RELEASED 
Time For Reticious Epucation In New York City’s Scuoots (Public Educa- 


tion Association, June 30, 1945); Reteasep Time For Rewicious EpucaTion 
In New York Crry Scuoots (Public Education Association, 1949). 

43 Zorach v. Clauson, 303 N.Y. 161, 100 N.E.2d 463 (1951). 

“ 343 U.S. 306, 308-9 (1952). 

4 Jd. at 311-2 n.7; citing Louisville & Nashville R. Co. v. Woodford, 234 U.S. 
46, 51 (1914); Atlantic Coast Line R. Co. v. Mims, 242 U.S. 582, 535 (1917); 
American Surety Co. v. Baldwin, 287 U.S. 156, 169 (1932). 
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Justice Douglas agreed that there can be no doubt that the First 
Amendment reflects the philosophy that the separation of Church 
and State should be ‘‘complete and unequivocal,’’ and the prohibi- 
tion “absolute.’’ But the First Amendment does not say that ‘“‘in 
every and all respects’ there shall be a separation of Church and 
State. To maintain this would make the state and religion ‘‘aliens’’ 
to each other, “hostile, suspicious, and . . . unfriendly.’’ It would 
mean that churches “could not be required to pay even property 
taxes;’’ municipalities could not render police or fire protection to 
religious groups; and “‘A fastidious atheist . . . could even object to 
the supplication with which the Court opens each session: ‘God save 
the United States and this Honorable Court.’ ’’ 

To press this concept of separation to the extreme of condemning 
the New York system, he argued, would mean that a Catholic student 
could not receive permission to attend a Holy Day mass, a Jewish 
student excused for Yom Kippur, or a Protestant for a family bap- 
tismal ceremony. Whether a teacher cooperates occasionally for a 
few students or regularly pursuant to a systemized program for all 
students does not alter the character of the act that would be pro- 
hibited. But we are a religious people, said Justice Douglas, and 


When the state encourages religious instruction or cooperates 
with religious authorities by adjusting the schedule of public 
events to sectarian needs, it follows the best of our traditions. 
For it then respects the religious nature of our people and accom- 
modates the public service to their spiritual needs. To hold that 
it may not would be to find in the Constitution a requirement 
that the government show a callous indifference to religious 
groups. That would be preferring those who believe in no reli- 
gion over those who do believe. Government may not finance 
religious groups nor undertake religious instruction nor blend 
secular and sectarian education nor use secular institutions to 
force one or some religion on any person. . . . But it can close its 
doors or suspend its operations as to those who want to repair 
to their religious sanctuary for worship or instruction. No more 
than that is undertaken here.” 


The Court does not deviate from the McCollum decision, he in- 
sisted. ‘“‘We follow the McCollum case.’’** But to expand it to cover 


343 U.S. 306, 312-3 (1952). 

7 Td. at 313-4. 

48 Td. at 315. “Three of us—Tue Cuter Justice, Mr. Justice Dove.as and 
Mr. Justice Burton—who join the opinion agreed that the ‘released time’ 
program involved in the McCollum case was unconstitutional. It was our view 
at the time that the present t of ‘released time’ program was not prejudged 
by the McCollum case, a conclusion emphasized by the reservation of the ques- 
tion in the separate opinion by Mr. Justice FRANKFURTER in which Mr. Justice 
Burton joined.” 7d. at 315 n.8. 
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the New York City program would mean that “public institutions 
can make no adjustments of their schedules to accommodate the 
religious needs of the people. We cannot read into the Bill of Rights 
such a philosophy of hostility to religion.’’** 

Justice Black filed a blistering dissent. He saw no ‘“‘significant 
difference’ between the New York City and Champaign plans. And 
as the Court attempted to make “categorically clear’’ in the McCollum 
decision, the Champaign Plan would have been invalid if the religious 
classes had not been held in the school buildings. “McCollum thus 
held that Illinois could not constitutionally manipulate the compelled 
classroom hours of its compulsory school machinery so as to channel 
children into sectarian classes. Yet that is exactly what the Court 
holds New York can do.’’®° 

The sole question here, according to Justice Black, is whether New 
York can use its compulsory education laws to help religious sects 
get attendants who are “presumably too unenthusiastic to go unless 
moved to do so by the pressure of this state machinery.”’ 


The state thus makes religious sects beneficiaries of its power to 
compel children to attend secular schools. Any use of such coer- 
cive power by the state to help or hinder some religious sects or 
to prefer all religious sects over nonbelievers or vice versa is just 
what I think the First Amendment forbids. In considering 
whether a state has entered this forbidden field the question is 
not whether it has entered too far but whether it has entered at 
all. New York is manipulating its compulsory education laws to 
help religious sects get pupils. This is not separation but com- 
bination of Church and State." 


Justice Black objected strenuously to the Court’s reasoning from 
the fact that Americans are religious people whose institutions pre- 
suppose a Supreme Being. This, he agreed, is true now, but it is no 
less true than when the First Amendment was adopted and when 
eight justices of the Court delivered the McCollum decision on the 
ground that the state can no more render aid to all religions than it 
can aid one.*? Now, as when the First Amendment was adopted, the 





49 343 U.S. 306, 315 (1952). 

50 Jd. at 317. 

5 Jd. at 318. 

52 343 U.S. 306, 318 (1952). “‘A state policy of aiding ‘all religions’ necessaril. 
requires a governmental decision as to what constitutes ‘a religion.’ Thus is 
created a governmental power to hinder certain religious beliefs by denying their 
character as such. See, e.g., the Regulations of the New York Commissioner of 
Education providing that, ‘The courses in religious observance and education 
must be maintained and operated by or under the control of duly constituted 
religious bodies.’ (Emphasis added.) . . . This provides precisely the kind of censor- 
ship which we have said the Constitution forbids. . . .” Jd. at 318-9 n.4. 
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freedom of each and every sect and all nonbelievers can be main- 
tained only by wholly isolating the state. The Court, in the instant 
case, has abandoned this neutrality which “‘is all the more dangerous 
to liberty because of the Court’s legal exaltation of the orthodox and 
its derogation of unbelievers.’’ 


Under our system of religious freedom, people have gone to 
their religious sanctuaries not because they feared the law but 
because they loved their God. . . . The spiritual mind of man has 
thus been free to believe, disbelieve, or doubt, without repres- 
sion .. . by the heavy hand of government. . . . Before today, 
our judicial opinions have refrained from drawing invidious dis- 
tinctions between those who believe in no religion and those who 
do believe. The First Amendment has lost much if the religious 
follower and the atheist are no longer to be judicially regarded as 
entitled to equal justice under the law.” 


And Justice Black concluded with the warning that 


State help to religion injects political and party prejudices into 
a holy field. It too often substitutes force for prayer, hate for 
love, and persecution for persuasion. Government should not be 
allowed, under cover of the soft euphemism of ‘‘co-operation,”’ 
to steal into the sacred area of religious choice.™ 


Justice Jackson spared the Court no less when he filed a separate 
dissent on the ground that the state’s power of coercion determines 
the unconstitutionality of the New York City program. First, the 
state compels the child to yield a large part of his time for public 
secular education; and second, some of it is released to him on condi- 
tion that he devote it to religious purposes. He warned that the same 
“epithetical jurisprudence’ used by the Court in this instance to 
“beat down those who oppose pressuring children into some religion’”’ 
can devise as good epithets in the future “against those who object 
to pressuring them into a favored religion.’’® The ‘‘passionate dialec- 
tics’’ indulged in by the Court in an attempt to distinguish the 
McCollum case he characterized as “trivial, almost to the point of 
cynicism, magnifying its nonessential details and disparaging com- 
pulsion which was the underlying reason for invalidity.’’ And Justice 
Jackson concluded with biting words of wonderment: 

A reading of the Court’s opinion in that case along with its 


opinion in this case will show such difference of overtones and 
undertones as to make clear that the McCollum case has passed 





§ 343 U.S. 306, 319-20 (1952). 
* Td. at 320. 
% Id. at 325. 
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like a storm in a teacup. The wall which the Court was profess- 
ing to erect between Church and State has become even more 
warped and twisted than I expected. Today’s judgment will be 
more interesting to students of psychology and of the judicial 
processes than to students of constitutional law.* 


The State Department of Public Instruction 


Regardless of the labored judicial exegesis of broadly phrased con- 
stitutional clauses, the Wisconsin Department of Public Instruction 
has been faced, in the meantime, with the plain fact of determining 
the validity of particular released time plans brought to its attention. 
This has been a peculiarly difficult task as a result of (1) the confused 
status of the issue as it has emerged from the United States Supreme 
Court, (2) the absence of Wisconsin Supreme Court decisions directly 
in point, and (3) the absence of details of management of plans 
brought to the attention of the Department. The state superinten- 
dent of public instruction is charged, nevertheless, with the statutory 
directive that he ‘‘shall exclude all sectarian . . . instruction from the 
public schools.’’®” 

In September, 1951, the attorney for the Niagara Joint School 
District requested an opinion of the superintendent of public in- 
struction as to the validity of a released time plan contemplated by 
the District. The pastor of St. Anthony’s Church had petitioned the 
school board to authorize the release of Catholic children for religious 
instruction on the church premises ‘during certain periods of the 
school hours.’’ The pastor was quoted as saying that “this arrange- 
ment would greatly facilitate religious education.’’ Asked by the 
school board whether the plan would be constitutional, Attorney 
Irving Smith ventured to express his own opinion to State Superin- 
tendent George Watson in these words: 


In my opinion, it would not. While the operation of the plan 
does not call for the direct use of public funds for religious in- 





5 343 U.S. 306, 325 (1952). Mr. Justice Frankfurter also filed a separate dis- 
sent. He felt that the crucial aspect of the program was that the school system 
did not “close its doors” or “suspend its operations.” There would be no conflict 
with the Fourteenth Amendment if all the students, instead of some, were re- 
leased. He attacked the lower court for not permitting appellees to introduce 
evidence of coercion. “If we are to decide this case on the present record, how- 
ever, a strict adherence to the usage of couris in ruling on the sufficiency of 
=> would require us to take as admitted the facts pleaded in the appel- 

ts’ complaint, including the fact of coercion, actual and inherent.” He 
with Justice Black that the Court disregarded the principles of the McCollum 
case; td. at 320-323. 

8? Wis. Strat. § 14.57 (2) (1951). This provision dates from 1849 when it pro- 
vided that: ‘It shall be his duty to... . discourage the use of sectarian . . . in- 
struction in the schools. . . .”” Wis. Rev. Strat. § 48 c. 9 (1849). 
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struction, it would necessarily interfere with the efficient. opera- 
tion and management of school activities, and to that extent, 
would make inefficient, the use of public funds employed in secur- 
ing of teachers and plant equipment during the time the children 
were absent from school.** 


Superintendent Watson replied that the Department believed At- 
torney Smith to be entirely right in his conclusions “and would only 
add that sec. 40.70 (1) requires a child to be in attendance ‘during 
the full period and hours’ that the school is in session.’’®® He noted 
that the “specific’’ question had not been referred to the attorney 
general, obviously alluding to the unusual fact that the program 
called for the release of only Catholic children. But he referred At- 
torney Smith to Attorney General Ekern’s opinion of 1926 “‘which 
discusses in some detail a typical plan for released time and points 
out how it is in violation with the Constitution.’’® 

Another request for an opinion concerning released time was ad- 
dressed to the Department of Public Instruction a month later, in 
November, 1951. The school board of Joint District No. 1, Ashland, 
Wisconsin, based its request on Attorney General Fairchild’s opinion 
of 1949, which was interpreted by the board as meaning that Wis- 
consin school boards “may grant ‘dismissed time’ for religious in- 
struction.”’ Specifically, the board asked whether it had legal author- 
ity to dismiss students during school hours for religious instruction, 
for one hour a week, off school premises, and at the written request 
of parents. Only those with written requests would be dismissed while 
the others would remain in school which ‘would continue as usual.’’ 
The school time lost, moreover, would be made up by the dismissed 
student ‘‘to the best of his ability.’’”® 

Replying for Superintendent Watson, Assistant Superintendent 
Kimball noted that Attorney General Fairchild’s opinion had stated 





58 Letter from Irving W. Smith, Attorney, Niagara, Wisconsin to State a7. 
of Public Instruction George E. Watson, dated Sept. 6, 1951, in the files of the 
State Dept. of Public Instruction. 

5® Copy of letter from Supt. Watson to Attorney Smith, supra note 58, dated 
Sept. 10, 1951, in the files of the Dept. of Public Instruction; citing Wis. Srart. 
§ 40.70 (1) (a) (1951) which provides: “Any person having under his control a 
child between the ages of 7 and 16 years shall cause such child to attend some 
school regularly to the end of the school term, quarter, semester or other division 
of the school year in which he is 16 years of age (unless the child has a legal ex- 
cuse) during the full period and hours (religious holidays excepted) that the public, 
parochial or private school in which such child should be enrolled may be in session.” 
(Emphasis added.) 

6 Tbid., citing 15 Ops. Wis. Art’y Gen. 483 (1926). 

* Letter from Verner A. Peterson, Clerk of Jt. Dist. No. 1, Route 3, Ashland, 
Wis., to Supt. Watson, undated, received Nov. 28, 1951, in the files of the Dept. 
of Public Instruction; reference to 38 Ors. Wis. Att’y Gen. 281 (1949). 
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that school boards may grant dismissed time for religious instruction 
on condition that such dismissal would not cause any expenditure 
of district funds. 

Hence, the opinion may as well have been held that the board 
could not grant such time. It is self-evident that the act of dis- 
missing such children by the teacher, the keeping of the records 
related to such dismissals, and related to the making up the pu- 
pil’s work constitutes teacher service that is compensated for by 
the use of public funds.” 


Superintendent Watson’s legal assistant, V. E. Kimball, had the 
opportunity to render an even more closely reasoned opinion in Jan- 
uary, 1952. It was then that G. W. Bannerman, Superintendent of 
Wausau Public Schools, wrote to Kimball the following: “Occasion- 
ally here in Wausau we hear rumors that some of the clergy may 
request released time for religious education. Do you know whether 
the state Supreme Court has rendered any interpretation . . .?”’ 
And he added, ‘‘We had released time ten or twelve years ago and it 
was not too satisfactory.’ 

In reply, Kimball cited the compulsory school attendance pro- 
vision of the statutes which requires every public school child to be 
in attendance “during the full period and hours . . . that the public 
. .. School in which such child should be enrolled may be in session.’’™ 
Then he cited section 40.53 (1) (providing that the school boards 
shall have such powers as “are not otherwise provided for or limited 
by statute’’)® and section 40.16 (1) which reads, in part, as follows: 


Subject to the authority vested in the district meeting and to 
the authority and possession specifically given to other officers, 
the common school board shall have the possession, care, control 
and management of the property and affairs of the district. . . . 





® Copy of letter from Supt. Watson, by V. E. Kimball, Ass’t. State Supt. 
(Legal), to Verner A. Peterson, Clerk of Jt. Dist. No. 1, Route 3, Ashland, Wis., 
dated Jan. 29, 1952, in the files of the Dept. of Public Instruction. In reply to 
the question whether the school district would be liable for the safety of the 

upil dismissed on written request of his parents, Ass’t Supt. Kimball said that 

e was unable to find any | authority directly in point. “However, in the 
event that liability should be found to lie with the district in the event of injury 
to a child under the described circumstances, the written request would act to 
absolve the district from liability to the child. This liability would in most cir- 
cumstances be the greater. In such cases, the court appoints a guardian to act: 
in the interest of the child.” bid. 

% Letter from G. W. Bannerman, Supt. of Wausau Public Schools, Wausau, 
Wis., to V. E. Kimball, Ass’t State Supt. (Legal), dated Jan. 26, 1952, in the 
files of the Dept. of Public Instruction. 

Wis. Star. § 40.70 (1) (a) (1951). 

%® Wis. Stat. § 40.53 (1) (1951). 

% Wis. Star. § 40.16 (1) (1951). 
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These latter two provisions, Kimball stated, must be read in reference 
to the compulsory school attendance provision plus still another pro- 
vision—section 40.53 (16)—which empowers the school board ‘“‘to 
adopt rules for its own meetings and deliberations; and for the govern- 
ment of the schools, the faculty, and other employes of the board.’’*” 
After consideration of these statutory provisions, Kimball asserted, 
it becomes “evident that the power of the board of education is 
limited’’ by the provisions of the compulsory school attendance sec- 
tion. “It is also necessary,’’ Kimball insisted, ‘‘to consider the pro- 
visions of Article I, section 18, and Article X, section 3 of the Wis- 
consin constitution in relation to this question.’’ And he concluded 
his reply with statements which appear to be in complete accord 
with the previous opinions of Attorneys General Ekern and Fair- 
child, as follows: 

It is clear that the board of education can not disrupt the 
school periods and hours of the daily school program to permit 
pupils to participate in sectarian instruction classes without hav- 
ing directly or indirectly caused the expenditure of public funds 
for sectarian purposes. 

It is also clear that the board may close the school periods at 
an earlier hour on one day each week and thus comply with the 
provisions of . . . [the compulsory school attendance section] 
with respect to full periods and hours. The effect of such a pro- 
cedure upon the total school program, is, of course known to 
you. 


It should be noted at this point that the above interpretations 
made by the Department of Public Instruction were rendered several 
months prior to the decision reached by the Supreme Court of the 
United States in Zorach v. Clauson. But the intervention of the 
Zorach decision prompted no deviation from the Department’s con- 
struction of related Wisconsin law. Thus, on August 4, 1952, State 
Superintendent Watson, replying to an inquiry about “dismissed 
time” in Palmyra, Wisconsin, wrote: “I think you will detect upon 
reading the opinion [of the attorney general] that if public funds are 
spent in the process, it is an illegal situation.’’®® And again to a 





67 Wis. Srar. § 40.53 (16) (1951). 

68 Copy of letter from V. E. Kimball, Ass’t State Supt. (Legal), to G. W. 
Bannerman, Supt. of Wausau Public Schools, Wausau, Wis., dated Jan. 28, 
1952, in the files of the Dept. of Public Instruction. 

6° Copy of letter from Supt. Watson to E. R. Giese, Principal, Palmyra Public 
School, Palmyra, Wis., dated Aug. 6, 1952, in'the files of the Dept. of Public 
Instruction. Superintendent Watson added that the “question cannot be an- 
swered in a general way. Each situation must be analyzed in terms of the only 
legal guide we have in Wisconsin.” The letter does not indicate to which opinion 
of Wisconsin’s attorney general he referred; ibid. In reply to a newspaperman, 
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similar question, a month later, Assistant State Superintendent 
Walter Senty stated that as a personal opinion: “I can see some 
logical reason for setting up a program of that kind providing it can 
be done without involving public funds.’’7° 


Present Status of Released Time in Wisconsin 


The legal status of released time in Wisconsin may be summarized 
in the following manner. First, such programs must be able to stand 
the test of the First Amendment of the United States Constitution, 
which is made applicable to Wisconsin by the Fourteenth Amend- 
ment. Second, such programs must be able to stand the test of the 
relevant provisions of the Constitution and statutes of Wisconsin. 

With regard to the first test the United States Supreme Court’s 
decisions in the McCollum and Zorach cases may be reduced to this: 
if the program entails release for religious instruction held on tax- 
supported property it clearly violates the Constitution of the United 
States; if, on the other hand, it entails release for religious instruc- 
tion held on non-public property, it may not violate the Federal 
Constitution. But proof of the elements of direct or indirect coercion 
or use of public funds will void the latter program, also. 

It would appear at this point, therefore, that a Wisconsin released 
time program, like that of New York City, would be held valid as 
not infringing the “free exercise’’ of religion and as not constituting 
aid to ‘“‘an establishment of religion’’ under the First and Fourteenth 
Amendments. But whether such a program could successfully pass 
the second test is completely another matter; for it is axiomatic 
under our federal system that a state’s public policy may be valid 
under the United States Constitution and yet invalid under the con- 
stitution of that state. 

It cannot escape easy recognition that the Wisconsin Constitution 
is much more explicit in its language than the broad phraseology of 
the United States Constitution. The former expressly forbids any 





who was seeking information for a story on the incidence of released time pro- 
grams in Wisconsin, Supt. Watson wrote that the Department does “not have 
any official listing or a complete listing of any kind of the school systems in the 
state which are using released or dismissed time for religicus education —— 
. .. As I have heard casually of different programs in different parts of the state, 
I would imagine that you will have a rather difficult assignment in getting a 
comprehensive coverage of the situation. I say that because there seem to be 
many variations in ee Copy of letter from Supt. Watson to Albert P. 
Pugner, Marinette Eagle-Star, Marinette, Wis., dated June 16, 1952, in the files 


of the Dept. of Public Instruction. 

7 Copy of letter from Walter B. Senty, Ass’t Supt. (Supervision), for Supt. 
Watson, to Edwin B. Corrigan, County Supervising Teacher, Ashland County, 
dated Sept. 16, 1952, in the files of the Dept. of Public Instruction. 
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money being ‘‘drawn from the treasury for the benefit of’’ religion,” 
and stipulates that “no sectarian instruction shall be allowed’’ in 
the public schools.”? This difference, plus the fact that Wisconsin’s 
legal authorities quite consistently have rejected the “‘child benefit’’ 
theory which the United States Supreme Court in the Everson case 
held so close to its bosom, might appear crucial in crystallizing the 
federal axiom so far as released time in Wisconsin is concerned. 

It is true that Wisconsin statutes permit local school boards to 
exercise a broad discretionary authority within state constitutional 
limits. And two opinions of the attorney general have interpreted 
this authority as possibly permitting a type of released time program 
so long as the teachers or the school machinery are not directly or 
indirectly connected with such a program. The State Department of 
Public Instruction, moreover, makes the same interpretation. But 
it appears more than difficult, if not impossible, to conjure the opera- 
tion of such a program, with school authorities and public funds 
completely isolated therefrom. 

Furthermore, the compulsory school attendance statute requires 
each school-age child to be in attendance during the full period and 
hours that the school is in session. This would seem to imply that the 
school must close its doors or suspend its operations and thus permit 
all the children to go to their religious classes or elsewhere according 
to the choice of each. 

It would not be surprising to discover, after investigation, that 
Wisconsin experiences more interfaith tensions than many other 
states, for its religious complexion is highly heterogeneous. If a 
released time procedure could ingeniously be manipulated by any 
local school board that would not contravene some constitutional or 
statutory provision, moreover, no hint of such a scheme has yet 
emerged on the Wisconsin scene. If, on the other hand, the various 
religious and lay leaders of the state and its many communities were 
to abandon all attempts to secure the release of public school pupils 
for religious instruction during school hours, and instead urge the 
alternative and legal plan of closing the doors or suspending the 
operations of local schools during outside religious instruction classes, 
the inevitable result would be the reduction of interfaith tensions in 
the state. Mr. Justice Frankfurter stated this proposition well when 
he said: 


7 Wis. Const. Art. I, § 18. 
7 Wis. Const. Art. X, § 3. 
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The deeply divisive controversy aroused by the attempts to 
secure public school pupils for sectarian instruction would 
promptly end if the advocates of such instruction were content 
to have the school “‘close its doors or suspend its operations’’— 
that is, dismiss classes in their entirety, without discrimination— 
instead of seeking to use the public schools as the instrument 
for securing attendance at denominational classes.” 





73 Pl reser! in Zorach v. Clauson, 343 U.S. 306, 323 (1952). He added: “The 

mens ape of the promoters of this movement ‘to dispense with such use of 

schools betrays a rising want of confidence in the inherent power 

2 “the e various faiths to draw children to outside sectarian classes—an attitude 
that hardly reflects the faith of the greatest religious spirits.” Ibid. 











Present and Proposed Legal Control 
of Water Resources in Wisconsin 


Guienn R. Coates* 


ConFLIcTs IN WATER USE 


It has indeed been suggested that until the invention of irrigation 
on a large scale, the world really enjoyed some such Golden Age 
of peace as the poets describe; dissension first became general 
from coveting the well-watered lands of others.* 


The hypothesis set forth in the above quotation is supported by 
the existing conflict over water rights in Wisconsin between the ir- 
rigators who wish to make a consumptive use of water and the sports- 
men who fear that any diminution of surface water supplies will 
seriously endanger fish life and recreation. The conflict has not reached 
the proportions of open warfare or violence; however, there have been 
unsubstantiated reports of property destruction in the form of clog- 
ging irrigation pumps with sand. The conflict has not even culminated 
in a court battle, but an action was started by the state against 
certain potato growers who had dug irrigation pits in the bed of 
Spring Brook, a stream which flows through Antigo, Langlade County, 
Wisconsin. The action was prompted by a complaint to the Public 
Service Commission on the part of certain Antigo citizens who con- 
tended that the diversion above Antigo was responsible for the stag- 
nant condition of a city pond fed by Spring Brook. Out of court 
settlement was reached when it appeared that Spring Brook, from a 
geological standpoint, was a reflection of the ground water level in 
the area. In Wisconsin, jurisdiction over ground water use is vested 
in the State Board of Health while the Public Service Commission 
has jurisdiction over rivers and streams. Thus the Public Service 
Commission was satisfied with the restoration of a channel equal in 
capacity to the former channel. The terms of settlement were justified 
under existing law but it was at least doubtful that the Antigo Pond 
would be less stagnant. 

The undertow of tension was evidenced at meetings of the Legisla- 





* Member of Heft, Brown, Stewart, & Coates, Racine, Wisconsin; L.L.B. 
1949, Carnegie Law Fellow 1950-51, 8.J.D. 1953, University of Wisconsin Law 
School; Member, Board of Editors, Wisconsin Law Review, 1947, 1948. 


1 SmirH, Evo.ution or Man 132 (1924); quoted in Weil, Fifty Years of Water 
Law, 50 Harv. L. Rev. 268 (1936). 
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tive Council Committee on Conservation which is studying the water 
problem and again by correspondence directed to the Wisconsin 
College of Agriculture by the President of the Wisconsin Division of 
the Izaak Walton League. This correspondence followed newspaper 
reports of the session on irrigation at the annual Farm and Home Week 
sponsored by the College. The League President was opposed to any 
dissemination of knowledge gained from research on irrigation without 
equal emphasis on the claimed destruction of Wisconsin’s water re- 
sources by irrigation practices. Attempts by College Representatives 
to assure the League President that they were doing their work in 
agricultural research in the interest of all people in the state were un- 
availing. In his annual report to the division conference, the League 
President again charged that some College of Agriculture Professors 
were harming public waterways by promoting irrigation projects.? It 
was asserted that these professors ‘‘seem to fail to understand that 
all the people of the state have a vital interest in our public water- 
ways.”’ The criticism of irrigation was closely tied to resentment of 
the farm subsidy program particularly as it affects potato production. 

There was much to be said in behalf of both participating interests 
in this controversy. Such information as was available on irrigation 
showed that the artificial application of water increased per acre 
yields from 100 to 600 bushels in potatoes, from 50 to 85 bushels in 
grains, and from 39 to 100 bushels in corn.* Starting largely with 
specialty crops, irrigation is now being expanded to include hay crops 
and pasture. Assured application of water at critical times in the 
growing season is proving far more beneficial than chance application 
by nature. Improved crop varieties and greater use of fertilizers 
leaves water the limiting factor in crop production even in areas where 
the average rainfall is over thirty inches. Better irrigation equipment 
plus capital accumulated from lush years in agriculture have given 
impetus to this growth. Exact figures on the number of irrigators in 
Wisconsin are not available but it is known that there are more than 
150 operators who are irrigating all or part of their farms. 

On the other side of the picture, recreation now represented a 300 
million dollar industry in Wisconsin—the third largest.‘ Much of it 
depended upon the state’s 927,360 acres of inland water.’ Fishing 





2 Speech reported in Wis. State Journal, Madison, Wis., Apr. 20, 1950, p. 1. 
3 WIscoNSIN CONSERVATION BULLETIN 23 (Feb. 1950). 

* Address by Asst. Atty. Gen. e? Tulane before the Tri-State Legis. Council 
mm. on Conservation April 20, 1950. 

5 Wisconsin CONSERVATION BULLETIN 16 (Feb. 1950). 
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license sales for 1949 showed over one million fishermen using the 
state’s water. One hundred thousand waterfowl stamps were sold.® 

The conflict between the irrigators and the sportsmen was part of 
a larger picture. The underlying conflict in Wisconsin was between 
the consumptive users of water and the non-consumptive users. The 
hydro-electric power interests, the other large non-consumptive user 
of water, joined with the recreation interests in a desire to maintain 
static water levels. Hydro-electric power development depends upon 
maximum water level and steady stream flow in the larger streams. 
Wisconsin has no readily available supplies of coal or oil. Except in 
the industrial area along Lake Michigan, power for its industry 
depends upon electrical power generated by water driven dynamos. 
Yet Wisconsin ranks high among the manufacturing states. In addi- 
tion to industrial use, farmers and homeowners were large users of 
electrical power. 

The other large consumptive uses of water included industrial uses 
and domestic use on the farms and in the cities. It is impossible to 
estimate how much water is used for domestic farm purposes. Res- 
idential consumption in Wisconsin’s municipalities showed a per 
capita average in the neighborhood of 200 gallons per day. Wider use 
of automatic washers and garbage disposal units is undoubtedly in- 
creasing the demands for household use. A rather recent use, air 
conditioning, consumed an estimated eight million gallons of ground 
water per day during the summer of 1948 in the Milwaukee area. 

In the last thirty years consumption of water by municipalities 
for industry and residences has more than kept pace with the increase 
in population. The records in million gallon units pumped by four of 
Wisconsin’s cities are presented below:’ 


1920 1930 1938 1948 
Appleton 561 781 768 1,423 
Madison 1,430 2,532 2,760 4,268 
Milwaukee 24,486 30,750 31,732 42,320 
Superior 977 1,118 1,034 1,405 


When we consider the variety of economic uses of water, it is dif- 
ficult if not impossible to define a public interest in water. If there is 
a public interest, that interest would seem to be the accommodation 
of increasing uses to a constant supply so that the greatest economic 
advantage could be secured from the resource. It was at least ques- 





6 WISCONSIN CONSERVATION BULLETIN 43 (Feb. 1950). 
7 The data on municipal use is taken from material collected by a seminar 
group of the Dept. of Agr. Econ., Univ. of Wis. College of Agr. 
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tionable whether recent legislation headed in this direction. It rather 
appeared that the balance of power in the legislature was in favor of 
non-consumptive users insofar as the bills passed favored static water 
levels. 

The 1935 legislature added Section 31.14 to the Statutes. This pro- 
vides for permits from the Public Service Commission for the diver- 
sion of water from any stream for any purpose. Permits to divert 
surplus water (water not being beneficially used) may be granted if 
there is no perceptible injury to public rights in the stream. Permits 
for water other than surplus water require the consent of any riparian 
owners who may be injured by the diversion. As of March 24, 1950 
only one permit had been granted for the diversion of water for a 
consumptive use.* It was even more strange to discover that this 
constituted the only application that had been made. The record of 
one application and one permit belied the interest of Wisconsin 
farmers in the use of water for irrigation. A search of correspondence 
directed to the Public Service Commission revealed thirty-five re- 
quests for information regarding water rights for irrigation and eleven 
complaints against present irrigators. The replies of the Commission 
helped to explain in part the absence of more applications. The usual 
reply consisted of a reference to the requirements of Section 31.14, a 
statement that permits were generally hard to obtain, and then, 
without apparent inconsistency, a reference to the common law rights 
of a riparian owner.® That the effect or validity of the statute was 
not clear to the Commission was evidenced by the replies. That it 
was not clear to practicing attorneys was evidenced by their inquiries 
among the correspondence. In any event the act was not encouraging 
any consumptive use. 

Section 31.14 referred only to streams. A more realistic approach 
was shown by Bill number 2348 which was introduced in the Wiscon- 
sin Senate in 1937. Although the draftsman’s notes’ indicated that 
the bill was prompted by a dispute over artesian well water, no dis- 
tinction was made between ground water supplies and surface water 
supplies. Section 1 of the bill declared that the general welfare re- 
quired the utilization of all water resources for the greatest possible 
beneficial use. To accomplish this the remaining sections provided 





8 Permit issued to the State Dept. of Public Welfare for irrigation at the Green 
Bay, Wis. Reformatory. The other riparian owners did not consent, however the 
Public Service Comm: made a finding that injury to the riparian owners could 
not be foreseen. The hearing is reported in 2 WP 761. 

® The riparian doctrine will be discussed below. 

1@ Taken from the Bill Jacket maintained by the Wis. Legis. Reference Library. 











260 WISCONSIN LAW REVIEW [Vol. 1953 


for water use permits from the State Board of Health and for the 
determination of relative rights of claimants to water. In the grant- 
ing of permits, priority was to be given to municipal water supplies. 
Beyond this, the board was to be guided by a policy of assuring the 
highest use and maximum economic development of water for all 
purposes. The bill was laudable in its approach to water as a resource 
having certain economic uses. It was seriously defective in its failure 
to provide a standard for the determination of relative rights, in its 
failure to adequately define the status of existing rights, and in its 
failure to define the legal consequences attaching to any permit which 
was granted. 

Substitute amendment 1S to this bill was wholly negative in its 
approach. It made no effort to license or control future uses of water. 
It did empower the Board of Health to prevent waste of artesian 
well water after complaint and investigation. Both the bill and the 
amendment were referred to the judiciary committee and there died 
with the adjournment of the session. 

The 1945 legislature created Section 144.03(6), (7) and (8) of the 
statutes. This legislation deals exclusively with ground water supplies. 
It requires a permit for new or reconstructed wells which alone or in 
connection with other wells for use on the same property, have a 
total capacity in excess of 100,000 gallons per day. As of April 21, 
1950 the State Board of Health had entertained 178 applications for 
such high capacity wells. Of these 122 had been granted uncondition- 
ally, 47 were approved subject to future limitations if the need arose, 
8 were denied and 1 was pending. The eight denials were for wells 
which had been constructed without prior approval. Nineteen of the 
permits were for irrigation purposes." The record of denials and per- 
mits sheds little light on the policy of the Board of Health in admin- 
istering the statute other than its outright refusal to grant permits for 
wells constructed without prior approval. The only basis of refusal 
given in the statute was possible interference with the availability of 
water to a public utility furnishing water to or for the public. Some 
indication of policy was shown by the information required from 
applicants. This included data as to the existing supply, the amount 
and nature of present consumption, the depth and formations to be 
penetrated by the proposed construction, alternative sources of sup- 
ply, and the location of the proposed and existing wells in relation to 
the wells of the nearest public water utility. 

Bill number 2828S which was introduced in the Wisconsin Senate in 





B sai a prepared for the writer by Thomas A. Calabresa of the State Board of 
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1949 was designed to increase the power of the Public Service Com- 
mission to order abatement of encroachments upon public rights in 
navigable waters, insofar as it would eliminate de novo review of the 
findings of fact made by the Commission in its investigations. The 
bill did not affect substantive rights in water, nonetheless, the hearing 
before the Assembly Legislative Committee” was attended by various 
agricultural groups who are interested in irrigation. They protested 
the change which suggests that the irrigators felt, justifiably or other- 
wise, that they would get better treatment under court findings than 
under administrative findings of the Public Service Commission. This 
bill was passed by the Senate but defeated by the Assembly on the 
recommendation of the Assembly Committee on Conservation. 

The 1949 Legislature did resolve all doubts in favor of power in 
the Public Service Commission to fix a level for any body of navigable 
water in the state. This in conjunction with Section 31.14, discussed 
previously, gives the Commission power to control the diversion of 
water from any stream or any navigable lake. As of March 24, 1950 
the Commission had determined minimum levels for two lakes under 
the act. 

The foregoing brief picture of concern over water use suggests 
that increasing demands are being made and will be made for an 
adjustment of water use privileges. The spotlight, momentarily, at 
least, was on the irrigators and the sportsmen. This was unfortunate 
insofar as it focused attention on surface water supplies. The problem, 
in its broader aspects was one of water resources. This was indicated 
by the fact that the only real evidence of depleted water supplies 
was the lowered ground water levels in the Milwaukee, Green Bay 
and Fond du Lac areas where consumption for industry, air condi- 
tioning and municipal purposes exceeds replenishment by rainfall. 

Both for the present and historically, it is questionable whether 
irrigation could claim any monopoly over the creation of conflict in 
water use. The early mill dam acts were an attempt to foster the 
economic growth of the community as against the rights of the ripar- 
ian owners. The legislation of 1911, 1913 and 1915 represented an 
effort on the part of the state to control the use of water for the 





12 Reported in The Capital Times, Madison, Wis., Apr. 20, 1949, p. 4. 

18 Wis. Laws 1949, c. 125, amends Wis. Srats. § 31.02(1) (1947). 

14 Second of two — on Wisconsin rainfall, The Capital Times, Madison, 
Wis., Apr. 21, 1950, p. 

16 The saan of these acts was upheld in Head v. Amoskeag Mfg. 
Co., 113 U.S. 9 (1885) and Newcomb v. Smith, 2 Pinney (Wis.) 131 (1849). 
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development of hydro-electric power.’* As recently as 1931, the rela- 
tive rights in water of the lumber interests and the hydro-electric 
power interests were determined by the Wisconsin Supreme Court.’” 
Chief Justice Rosenberry concluded his opinion in the case with the 
following remarks: 
It is suggested that a spirit of reasonableness and cooperation 
would go far in solving the problems presented by the conditions 
which exist on many of the interior navigable waters of the state, 
to the end that the natural resources of the state shall be made 
available to the highest extent reasonably possible for all public 
purposes. 


Few would dispute the laudable result urged by Chief Justice Rosen- 
berry. It was open to serious question, however, whether the result 
urged is possible under the existing legal structure. 


Tue ExistTinGc LEGAL STRUCTURE 


All the rivers run into the sea; yet the sea is not full; unto the 
place from whence the rivers come, thither they return again.'® 


The courts and legislators in declaring the law of water use have 
paid scant attention to the above biblical observation. The phenom- 
enon described is known in modern scientific language as the hydro- 
logic cycle. It recognizes that there is but one source of water and 
that is precipitation. The precipitation falling in Wisconsin is in part 
evaporation from the Gulf of Mexico. Of the thirty-one inch average 
rainfall in Wisconsin it is estimated that fifty per cent runs off the 
surface into watercourses, thirty per cent is evaporated and the re- 
maining twenty per cent is absorbed by the ground.’® Further David 
G. Thompson of the United States Geological Survey states that 
nearly all groundwater is moving to maintain the flow of surface 
streams.”° Ultimately all is again evaporated into the atmosphere 





%® Now Wis. Srats. c. 31 (1949). The 1911 act (Wis. Laws 1911, c. 652) was 
declared unconstitutional as a taking of property without compensation in 
Water Power Cases, 148 Wis. 124, 134 N.W. 330 (1912). The 1913 act (Wis. 
Laws 1913, c. 755) was declared "unconstitutional as not affording adequate 
judicial review in State v. Wis. Minn. Light & Power Co., 165 Wis. 430, 162 
N.W. 433 (1917). Meanwhile the 1913 act was repealed and Wis. Laws 1915, 
c. 380 was enacted. The re-capture clause therein was upheld by an —y 
divided court in Fox River Paper Co. v. R.R. Comm., 189 Wis. 626, 208 N.W. 
266 (1926) and by the U.S. Supreme Court, 274 U.S. 651 (1927). 

— River Lumber Co. v. R.R. Comm., 204 Wis. 524, 236 N.W. 671 

18 EcciesiastTes 1:7. 

19 Wisconsin 1934, Regional Plan Report, p. 181. 

*° Quoted in Hurcains, SELECTED ProBLeMs IN THE Law or WarTER RIGHTS 
IN THE West (U.S. Dept. of Agr. Misc. Pub. No. 418, 1942). 
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thus completing the hydrologic cycle. Since all supplies are thereby 
interrelated, it would suggest that the law would define a right to 
use water. Yet in a typical jurisdiction like Wisconsin there is one 
rule applicable to rivers and streams, another to lakes, another to 
‘‘mere’’ surface water, and another to percolating underground water. 

The discussion of the existing legal structure will accordingly be 
divided into three main headings based on the immediate source of 
supply. These are (1) surface water in watercourses which includes 
streams, lakes, rivers, or ponds; (2) diffused surface water which in- 
cludes water on the surface of the earth which has not yet become a 
part of a watercourse; and (3) ground waters which includes all water 
under the surface of the earth.”4 


Surface Waters in Watercourses 


Surface waters in watercourses are waters flowing continuously or 
intermittently in natural surface channels from definite sources of 
supply, and waters flowing through lakes, ponds, and marshes which 
are integral parts of a stream system.”? The flow must be or have been 
in sufficient quantity to form a bed and banks as distinguished from 
hollows or ravines which carry rains and spring thaws from a higher 
level to a lower level.”* The existence of a watercourse is a question of 
fact for the jury.* In the absence of legislation, the extent of legal use 
of this water depends upon the theory of water law prevailing in the 
particular jurisdiction. 


1. The Riparian Doctrine 


Wisconsin™ and thirty other states in the United States have 
adopted the doctrine of riparian rights exclusively. These include all 
states east of the Mississippi River and the tier of states bordering 
the Mississippi River on the west, the humid area of the United 
States. Under the riparian doctrine the privilege to use water depends 
upon the location of the land on which the water is used in relation 
to the location of the stream or lake. The owner of riparian land has 
certain privileges of use not accorded to a non-riparian owner. Before 
proceeding then with a statement of the riparian doctrine, it is neces- 
sary to define what is meant by riparian land. 

21 The terminology is adopted from Hurcuins, supra note 20. Courts ogee | 
use the term surface waters only in connection with what is herein ed “dif- 
fused surface waters.” 

#2 HUTCHINS, op. cit. supra note 20, at 7. 

%3 Hoyt v. City of Hudson, 27 Wis. 656 (1857). 

* Eulrich v. Richter, 37 Wis. 226 (1875). 

* Delaplaine et al v. C. & N.W. Ry. Co., 42 Wis. 214 (1877). Wis. Star. § 30.01 
(4)(c) (1947). 
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There is no single definition of riparian land applicable to all states 
which are committed to the doctrine. Certain things are clear and we 
can generalize to the extent of saying that it is essential that the 
land be contiguous to the water and be in one owner or in the words 
of the Wisconsin Court, 


Riparian rights proper are held to rest upon title to the bank of 
the water.” 


The existence of a watercourse and the ownership of riparian land 
thereon are the factors necessary to bring the riparian doctrine into 
operation. The riparian owner, as such, is entitled to have the stream 
or lake flow by or through his land substantially undiminished in 
quantity or quality. This strict right to the natural flow of the stream 
or natural level of the lake is subject however to a privilege on the 
part of an upper riparian owner to make a reasonable use of the water 
as it flows past his land. There is no such privilege in the owner of 
non-riparian land.?” 

What then is a reasonable use? The term implies that it is a ques- 
tion of fact in each particular case. As such it is difficult to generalize. 
To the extent that generalization is possible, we can set forth certain 
pegs used by the courts in deciding cases. Stock watering and domestic 
use are reasonable even to the complete exhaustion of the stream. 
Temporary detention for the development of water power is reason- 
able. As between different uses, the less valuable must yield. As be- 
tween similar uses, equality of right prevails. The utility of the use 
is balanced against the gravity of the harm.** The court has the job 
in each case of evaluating conflicting interests and necessarily that 
which is reasonable as against one use and in one stream will not be 
reasonable as against a different use or in a different stream. 

The riparian right is a property right which cannot be taken for a 
private purpose nor for a public purpose without compensation.”® It 





% Diedrich v. The Northwestern Union Ry. Co., 42 Wis. 248 (1877). 

27 See the rationale in Munninghoff v. Wisconsin Conservation Comm., 255 
Wis. 252, 38 N.W.2d 712 (1949) where the court says at 259, 388 N.W.2d at 715, 
“The riparians exclusive right to use the water arises directly from the fact that 
non-riparians have no access to the stream without trespass upon riparian lands.” 

28 See RESTATEMENT, Torts § 852 (1939). 

2° Kaukauna Water Power Co. v. Green Bay & Miss. Canal Co., 142 U.S. 254 
(1891); Munninghoff v. Wis. Conservation Comm., 255 Wis. 252, 38 N.W.2d 
712 (1949); Water Power Cases, 148 Wis. 124, 134 N.W. 330 (1912); Green Bay 
& Miss. Canal Co. v. Kaukauna Water Power Co., 90 Wis. 370, 61 N.W. 1121 
(1895); Priewe v. Wisconsin State Land and Improvement Co., 93 Wis. 534, 
67 N.W. 918 (1896). The U.S. Supreme Court in the Kaukauna case indicated, 
however, that there could be no compensation for the loss of the mere technical 
right to have the water flow as it had been accustomed. 
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cannot be lost by non-use or abandonment. A lower owner may suffer 
the loss of his right by adverse possession of an upper riparian or 
non-riparian for the prescriptive period. It is well to note at this 
point that the protected property right of a riparian owner is subject 
to limitation when it conflicts with public rights in the watercourse. 
This will be discussed in some detail below. 

The riparian right in Wisconsin has to a considerable degree been 
affected by recent legislative enactments. The validity of these acts as 
against the protected property right has not been determined by the 
Wisconsin Supreme Court. Section 31.14 of the Wisconsin Statutes* 
affects all streams in Wisconsin. It gives the riparian owner the full 
protection of his right to the natural flow of the stream but prohibits 
any consumptive use of the water without a permit from the Public 
Service Commission. Permits to use surplus water are granted to 
riparians or non-riparians. Permits for water other than surplus water 
are granted to riparians and non-riparians if all riparians injured by 
such diversion consent thereto. No water may be diverted to the 
injury of public rights in the stream. The construction of the statute 
turns on the meaning of surplus waters. If surplus water is that 
amount which will not constitute a substantial diminution of the 
stream, it leaves the non-riparian without a change of position*® but 
curtails the privileged reasonable use of a riparian. We noted previ- 
ously that the privilege of reasonable use exists independently of the 
consent of other riparian owners. If surplus water is that amount 
which would constitute a reasonable use, it enhances the position of 
the non-riparian but does not affect the riparian owner except insofar 
as the initial determination of what is reasonable is shifted from the 
court and jury to an administrative body. Conjecture as to the mean- 
ing of surplus water may appear unnecessary inasmuch as the act 
defines it as any water which is not being beneficially used. This is not 
as helpful as it might appear. The question immediately arises as to 
whether the test is ‘‘beneficially used as of the present’’ or ‘‘bene- 
ficially used as of the date of enactment.’’ The latter construction is 
doubtful. There is no saving clause in the section for prior diversions 
in contrast with other sections of the chapter referring to dam per- 
mits which make special references to existing dams.** No provision 





3° Wis. Laws 1935, c. 287. 
*! Although there is no privilege of reasonable use in an owner of non-riparian 
land under the riparian doctrine, he may still use that which will not cause a 


substantial diminution since by definition the riparian owners right is only to 
the flow “substantially undiminished.” 
#2 Wis. Stat. §§ 31.07, 31.13 (1951). 
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is made for the ascertainments of uses occurring prior to the enact- 
ment. Subsection 3 merely provides that the Commission may deter- 
mine how much of the flowing water at any point in a stream is sur- 
plus water. This strongly suggests that the test of “beneficially used”’ 
is made as of the present. However, we can presume that the Com- 
mission would not grant a permit for a wasteful purpose, much less 
would such a permit be sought. Thus any water used under a permit 
would be beneficially used. How then can we explain subsection 9 
which provides “‘. . . that when any water in a stream ceases to be 
surplus water, the diversion of such water shall cease. . . .’’ By defini- 
tion, if the test is of the present, once beneficial use commences that 
used ceases to be surplus water. 

Subsection 9 rather suggests that ‘‘beneficially used’’ means use 
for non-consumptive purposes and thus encourages static water levels. 
This is even more apparent when we consider that the bill was 
designed and drafted to permit diversions from one stream to main- 
tain the normal flow of water in another stream or lake. The reference 
to agriculture and irrigation was added as an afterthought. The 
difficulty of using a statute designed for a particular purpose to 
ascertain rights for a wholly different purpose is illustrated by the 
circles through which any possible construction leads us as well as 
by the fact that one application has been made and one permit 
granted for irrigation purposes in the fifteen years that the act has 
been effective. 

The riparian doctrine determines water use privileges on both lakes 
and streams. We have seen how the doctrine as applicable to streams 
has been modified by Wis. Stat. 31.14. The 1949 Legislature mod- 
ified the doctrine as it applies to lakes by providing that the Pub- 
lic Service Commission may by order fix a level for any body of 
navigable water below which the same shall not be lowered.* There 
is reason to believe that the Commission had this power before 
the amendment. It was used in 1931 against a railroad company 
which was using water from Silver Lake near Portage, Columbia 
County, Wisconsin.* In any event, the 1949 amendment resolved all 





33 See the Bill Jacket on Wis. Laws 1935, c. 287, Wisconsin Legis. Reference 
Library. Adolph Kanneberg, who assisted in drafting the bill states that the 
agricultural provisions were added for the benefit of cranberry growers, 1946 
Wis. L. Rev. 345, 373. No permits for cranberry growers have been granted, 
however. 

* Wis. Strat. § 31.02 (1951), as amended by Wis. Laws 1949, c. 125. Thi- 
amendment actually applies to all bodies of navigable water. It is cited as affects 
ing lakes primarily because we can assume that 31.14 will continue to be the going 
rule for streams. ~ 

% WP 434, PSCW, June 24, 1931. 
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doubts in favor of the power and the Commission has, in reliance on 
the amendment, fixed minimum levels for two lakes where consump- 
tive use for irrigation was being made or threatened. It is difficult to 
ascertain a policy on the basis of the records in three cases. In the 
1931 railroad case, the Commission, in its opinion, recognized the 
privilege of a riparian owner (the railroad) to make a reasonable use. 
It was determined that the railroad had exceeded its privilege and 
the level fixed was apparently that level which would permit only a 
reasonable use. In the two recent cases involving Spirit Lake in Vilas 
County and Twin Lakes in Waushara County, no apparent effort 
was made to reconcile the determined levels with privileged riparian 
use. This can in part be explained by the fact that the irrigator on 
Spirit Lake and the would-be irrigator on Twin Lakes were both non- 
riparian owners. On Spirit Lake the present elevation was found as 
88.20 feet and the high water level was 93.60 feet. The Commission 
fixed the minimum level below which water could not be impounded 
at 90.60 feet. On Twin Lakes the present elevation was found as 93.44 
feet and the high water level was 97.14 feet. The Commission fixed 
the minimum level at 95 feet. The Commission found in both cases 
that the present low level was caused by lowered ground water levels 
resulting from deficient rainfall. There had been no water use on 
Twin Lakes. Irrigation was being practiced on Spirit Lake but there 
was no convincing evidence that this caused the low level. In fact 
testimony was offered that the present level was comparable to the 
1932-1933 level which was prior to commencement of any irrigation 
from the lake. The testimony in both cases showed that the levels 
varied with the rainfall cycle and that the present levels were not 
necessarily the low levels.* 

The minimum levels fixed were apparently those levels which could 
be anticipated in the years following heavy to normal rainfall. It 
was also apparent that nature was going to violate the fixed levels in 
years following normal to low levels. What was the effect upon the 
riparian doctrine? The Commission assured riparian owners of their 
rights to the natural flow. Since both irrigators involved were non- 
riparian owners, their rights were not denied. Their use under the 
doctrine is limited to that which would not constitute a substantial 
diminution. However, it must be remembered that the fixed minimum 
level does not merely constitute the decision in these two cases. It is 
prospective as to all future consumptive users from these lakes, be 
they riparians or non-riparians. A would-be riparian owner may now 





* Hearings on Spirit Lake reported in 2 WP 768, PSCW, Oct. 17, 1949; on 
Twin Lakes in 2 WP 772, PSCW, Oct. 20, 1949. 
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use water from these lakes during years of high level; he can use none 
during periods of normal level or low level. It is certainly true that 
one of the factors in determining reasonable use is the volume of 
water available. It is not however the only factor. Seemingly, the 
doctrine does not exist merely to sanction water use during periods 
of high water levels. 

The foregoing discussion of legislative modification of the riparian 
doctrine avoids the constitutional question of infringement of pro- 
tected property rights. This will be discussed in some detail at a 
later point. For the present the picture is that the Wisconsin Legisla- 
ture has, intentionally or otherwise, given full expression to that 
aspect of the riparian doctrine which assures the riparian owner of a 
right to the natural flow. In the same breath it has dulled, if not 
destroyed, that other edge of the doctrine, the privilege of reasonable 
use. 


2. The Doctrine of Prior Appropriation 


The doctrine of riparian rights is a product of jurists.*” In contrast, 
the doctrine of prior appropriation was recognized and enforced by 
the Courts in deference to the well recognized practice of laymen. 

The doctrine of prior appropriation is the exclusive water law in 
the states of Arizona, Colorado, Idaho, Montana, Nevada, New 
Mexico, Utah and Wyoming. The states of California, Nebraska, 
North Dakota, Oklahoma, Oregon, South Dakota, Texas and Wash- 
ington recognize both the riparian and the appropriation doctrine 
concurrently. We shall postpone our discussion of this latter group 
of states because of the close ties with the proposed changes in the 
Wisconsin law. Our purpose at this point will be to ascertain the effect 
of the doctrine as an exclusive system of water law. 

The right to use water under the appropriation doctrine arises 
from a diversion of water plus application of that diverted to ben- 
eficial use. Priority in time gives the better right. The location of the 
land in respect to the watercourse is not a factor. 

The doctrine is now generally embodied in the constitutions and 
statutes of the appropriation states. The states of Colorado and 
Wyoming have provided the patterns of public control. 

The right of appropriation is acquired in Colorado by the con- 
struction of the necessary diversion works and the application of the 





37 The American jurists Story and Kent are to be given credit for the promulga- 
tion of the doctrine in Anglo-American legal theory. They adopted it from the 
French Civil Code. The term “riparian” was first used by Story in Tyler v. Wilkin- 
= + oo 397 (U.S. 1827). The English case first applying the theory was 

ason Vv. 4 














March] LEGAL CONTROL OF WATER RESOURCES 269 


water to beneficial use. A claim must be filed in the office of the state 
engineer within sixty days after the commencement of the construc- 
tion.** Jurisdiction over the adjudication of water rights in a given 
water district is vested in the district court of the county where such 
water district lies. 

To acquire a right of appropriation in Wyoming, an application 
for a permit to appropriate must be made to the state engineer.*® 
The engineer shall approve all applications which contemplate ben- 
eficial use and do not impair existing rights or are detrimental to 
the public welfare.*° 

The controlling difference between the two systems is that the 
water belongs to the public in Colorado and to the state in Wyoming. 
The latter state thus requires permits to appropriate and initiates 
adjudication of rights while the former gives vent to individual ini- 
tiative both in acquiring rights and in adjudicating rights. It should 
also be noted that Colorado freezes its preferred uses in the Con- 
stitution while Wyoming determines this by statute.” 

The statutory requirements stated above suggest that the doctrine 
of prior appropriation today is similar in name only to the early 
notion of acquiring water rights by digging a ditch and posting a 
notice on the nearest tree. The doctrine was workable in a simple 
society where the diversions were by individuals and small capital 
outlay was required. As the number of claimants on a particular 
stream increased it was necessary to have a central agency to record 
rights. Further, litigation between two parties on the stream settled 
conflicts only between the two, yet many parties had an interest. It 
was inevitable that the administrative process was to be used to pro- 
vide for acquisition of rights, distribution of water, and adjudication 
of rights.” 

The doctrine of prior appropriation, though preferable to the ripar- 
ian doctrine in encouraging efficient water use, is by no means a per- 
fect system. An early appropriator may have appropriated a greater 
amount of water than he can efficiently use. He is protected however 
so long as the water taken is applied to a beneficial use.** Since his 
right can be lost by non-use, he may well be deterred from making a 





38 CoLo. Stat. ANN. c. 90, § 27 (1935). 

39 Wyo. Comp. Strat. ANN. § 71-238 (1945). 
4 Td. at 71-240. 

41 Wyo. Comp. Stat. ANN. § 71-402 (1945). 


* Lasky describes the Goveloumens well in his title From Prior-Appropria- 
tion to Economic Distribution of Water By The State—Via Irrigation Administra- 


tion, 1 Rocky Mountain Law Review 161 (1929). 
«8 Enterprise Irrigation District v. Willis, 135 Neb. 827, 284 N.W. 326 (1939). 
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more efficient use. Early methods of diversion may have been over 
long stretches of non-arable land wherein much is lost through seep- 
age in natural channels. The method of diversion is however protected 
as part of the property right.“ An early appropriator may be using 
the water on inferior land, yet he is protected in his appropriation if 
he wishes to continue the use there and even if he wishes to change 
the place of use he may be prevented from doing so if other appro- 
priators incur harm thereby.“ 

The power to reject applications as in the Wyoming Code“ will 
solve many of these problems so far as future water rights are con- 
cerned, however it does not correct waste resulting from existing 
vested rights. Less emphasis on priority and more on beneficial use 
through increased administrative control over distribution of water 
is a suggested solution for the latter.‘? 


Diffused Surface Waters 


Diffused surface waters are waters which, in their natural state, 
occur on the surface of the earth in places other than a watercourse, 
lakes or ponds.** Much of the judicial controversy in connection with 
such water has concerned the riddance rather than the beneficial use 
thereof. This has been particularly true in the eastern states where 
the supply of water is generally adequate, and to a lesser degree even 
in the western states. Since we are concerned primarily with the use 
of water, attention will not be given to the problem of riddance. 

We have already noted the difficulty of distinguishing between 
diffused surface water and surface water in watercourses. The dis- 
tinction is necessary because the answers to questions of obstruction, 
repulsion, retention or use depend upon the pigeonhole in which the 
immediate source of supply is placed. Riparian rights do not attach 
to diffused surface waters.** It has been held both in the states which 
adopt the exclusive appropriation system and in those adopting the 
two fold system that the appropriation doctrine does not apply to 
diffused surface waters.*° 

“ Barrows v. Fox, 98 Calif. 63 (1893). 

4 Hassler v. Fountain Mutual Irrigation Co., 93 Colo. 246, 26 P.2d 102 (1933); 
Tattersfield v. Putnam, 45 Ariz. 156, 41 P.2d 228 (1935). A discussion of defects 
in the doctrine appears in Strate Water Law 1N THE DEVELOPMENT OF THE 
West, REPORT SUBMITTED TO THE WATER Resources Comm., Nat’, RESOURCES 
PLANNING Boarp 38 ff (1943). 

“ Supra, note 39. 

47 Nat’. Resources Boarp Report, op. cit. supra, note 45 at 59. 

48 HUTCHINS, op. cit. supra, note 20, at 3. 

49 Hoyt v. The City of Hudson, 27 Wis. 656 (1871); Fryer and Wife v. Warne, 


29 Wis. 511 (1872). 
50 HurcHins, Op. cit. supra note 20, at 111-112, and cases cited therein. 
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There has been comparatively little litigation concerning the rights 
to use this water. No case on the subject has been found in Wiscon- 
sin. Under existing law, however, the problem does not appear to be 
one of difficult solution. Since riparian rights do not attach to such 
water, the lower landowner is not in a position to insist that the water 
flow to his land. It follows that the upper owner will be able to use 
it while it is on his land or can store it on his land for future use. 

This notion of absolute ownership in the landowner also appears 
to be the accepted rule in the states when the appropriation doctrine 
prevails. At least the Supreme Courts of Wyoming and Idaho have 
recognized the superior claim of a landowner to surface water im- 
pounded by him as against asserted state control™ and as against a 
would-be appropriator.™ 

A similar but exceedingly more difficult question in terms of social 
result may well arise in a controversy between an appropriator from 
a stream and a landowner who impounds surface water which is 
obviously an important source of that stream. The court would be 
confronted with two conflicting property interests which are that 
the appropriator is entitled to protection from all injurious inter- 
ference with the source of supply and the doctrine that the owner- 
ship of land includes all diffused surface water thereon. The conflict 
has not been settled in the western states except insofar as the 
categorical rules are applied. The inherent difficulty of applying dif- 
fering rules to a single resource is again apparent. The National Re- 
sources Planning Board recommends that the landowner’s use be 
limited in relation to the effect upon the rights of the lower appro- 
priator.® It is, of course, unlikely that the problem will become as 
serious in the humid areas, at least so long as the basic conflict is 
between consumptive and non-consumptive users. Diffused surface 
water has no known non-consumptive use. 


Ground Water 


Ground water is herein defined as all available water under the 
surface of the earth. However, the discussion will be limited to rules 
relating to percolating waters, which term is meant to exclude that 
water under the surface of the earth which so flows as to constitute 
a defined underground stream. This is a court-made distinction. In 
Wisconsin, no case has discussed the legal rules applicable to defined 





5! State v. Hiber, 48 Wyo. 172, 44 P. 2d 1005 (1935). 
® King v. Chamberlin, 20 Idaho 504, 118 Pac. 1099 (1911). 
58 Nat’, Resources PLANNING Boarb, op. cit. supra, note 45, at 65. 
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underground streams, however the court, in percolating water con- 
troversies, has indicated that different rules do apply. It would be 
repetitious to discuss the law of underground streams in the West. 
The courts there have said that water use from underground streams 
is governed by the same rules as use from surface streams. From this 
we may assume that the Wisconsin court would apply the riparian 
doctrine to defined underground streams if the existence of one is 
ever shown in this state. 

The Wisconsin law on percolating waters is set forth in the case of 
Huber v. Merkel.™ The court after ascertaining that the subject mat- 
ter was percolating water adopted the English rule to the effect that 
the owner of land has an absolute right to withdraw all the water he 
wishes by wells on his own land. This was an action in equity to 
restrain the defendant Merkel from wasting or using unreasonably 
the water from artesian wells on his land. The evidence showed that 
the defendant allowed water to run from his wells continuously; 
that he sold some, that other well owners in the neighborhood were 
injured by such use and that these other well owners regulated the 
flow of their wells. A statute in Wisconsin then provided that where 
there were two or more artesian wells in any neighborhood, the owners 
thereof should use care and diligence to prevent any loss of water 
and should be liable in damages to other injured well owners if such 
well was permitted to discharge greater quantities of water than was 
reasonably necessary for the use of the owner.® The court held that 
the defendant, as the owner of the land, had a right to sink a well 
thereon and use the water drawn from said well as he chose or to 
allow it to flow away regardless of the effect it might have on neigh- 
boring wells. The court said that this was a property right which 
could not be impaired; and that the legislative act referred to could 
not be sustained under the police power because it promoted a pri- 
vate interest rather than a public interest.®” 

In 1943 the Wisconsin Legislature sought to overrule Huber v. 
Merkel by a statute providing that all new or reconstructed wells 
which are to be used on the same property and which alone or in 
combination have a capacity in excess of 100,000 gallons per day 
must be approved by the State Board of Health through a permit 
system. Permission may be denied if the board feels that such with- 





& Huber v. Merkel, 117 Wis. 355, 94 N.W. 354 (1903); Case v. Hoffman, 100 
Wis. 314, 74 N.W. 220 (1898). 

5 Ibid. 

% Wis. Laws 1901, c. 354. 

57 Similar statutes have been upheld in the West. See Ex Parte Elam, 6 Cal. 
App. 233, 91 Pac. 811 (1907), Eccles v. Ditto, 23 N.M. 235, 167 Pac. 726 (1917). 
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drawal will adversely affect a public utility well furnishing water to 
the public.®* This statute has not been attacked in a court action and 
its effect on Huber v. Merkel is therefore uncertain. 

In contrast to the common law rule, many courts in the United 
States have adopted the “American rule of reasonable use’’ of per- 
colating water. The rule as originally set forth by the New Hamp- 
shire court in Bassett v. Salisbury Mfg. Co.** is more in line with our 
legal notions of possessory rights in land. It restricts each owner of 
land overlying a common water supply to a reasonable exercise of 
his right in view of the similar rights of others just as the use of his 
land is limited by its effect on neighboring owners. It is in this respect 
similar to the riparian doctrine as it restricts use on watercourses, 
however a difference does exist. The difference is best illustrated by 
those cases permitting the owner of land overlying a common supply 
of ground water to transport the water for use on distant land. Such 
use will not be enjoined in an action by a neighboring owner unless 
such owner can show an interference with the use of water on his 
land.® The rule of reasonable use may thus be stated to be that 
the owner of land overlying a common supply of percolating ground 
water is entitled to be free from harm caused by the lowering of the 
water table. The riparian owner meanwhile is entitled to have the 
water substantially undiminished. To the extent that some courts 
have modified the riparian doctrine by requiring a showing of actual 
damages the two rules are more identical. 

Since both of the above ground water rules give the greatest right 
to the owners of land overlying the supply, it is not unnatural to find 
that some of the western states, in the interest of having the best 
land utilized, have extended the appropriation principles to all ground 
water. We have already noted that defined underground streams are 
subject to the same rules as surface streams." Subjecting percolating 
waters to the doctrine has proceeded more slowly because of the 
difficulty of ascertaining the nature and extent of such water. Appro- 
priation and state control is not as conducive to an indeterminate 
supply. 

Nonetheless, the states of Idaho, Kansas, Nevada, Utah and 
Wyoming have subjected all ground waters to appropriation. In 
New Mexico, Washington and parts of Oregon, the waters of under- 





58 Wis. Srat. § 144.03 (6), (7), (8) (1949). 
59 43 N.H. 569 (1862). 
6° Burr v. Maclay Rancho Water Co., 154 Cal. 428, 98 Pac. 260 (1908). 


6! The presumption is that underground waters are percolating. See Maricopa 
Co. Mun. Water Cons. Dist. #1 et al. v. Southwest Cotton Co. et al., 39 Ariz. 65, 
85, 4 P.2d 369 (1931) and cases cited. 
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ground streams, channels, artesian basins, reservoirs or lakes having 
reasonable ascertainable boundaries are declared public waters and 
subject to appropriation for beneficial use. Arizona requires permits 
for the use of water in critical ground water areas as determined by 
the State Land Commissioner. These states generally have compre- 
hensive codes controlling acquisition and adjudication of rights and 
distribution of water. 

To summarize the existing legal structure, Wisconsin is technically 
committed to the doctrine of riparian rights which, briefly stated, 
gives a riparian owner the right to the natural flow of the stream or 
lake subject to a reasonable use on the part of an upper riparian 
owner. The water user in Wisconsin, be he a riparian or non-riparian, 
is however confronted with legislation, which as applied, gives him 
something considerably less than the use privileges under the riparian 
doctrine, legislation which rather encourages static water levels. 

If the riparian doctrine as modified by statute encourages static 
surface water levels, the court-made law of ground water use in 
Wisconsin, encourages destruction of ground water levels by giving 
approval to individual waste. This is to a degree alleviated by stat- 
utory control requiring permits for water use above stated quantities. 
Even this statute, however is designed to conserve water use for 
municipal purposes only and by vesting administrative control in a 
different agency prevents any correlation of surface water uses with 
ground water uses. 

Ironically enough, as Wisconsin, which has abundant water sup- 
plies, has by legislation modified the riparian doctrine in favor of 
natural levels, the arid western states have abandoned the doctrine 
in favor of a system encouraging the application of water for ben- 
eficial purposes under administrative control. To the extent that some 
western states have adapted appropriation principles and the accom- 
panying state control to ground water use, controlled use of all water 
from all sources is correlated in one agency under one law. 


SuGGcESTeD LEGISLATIVE CHANGES 


The following proposed legislation is an effort by the writer to 
suggest a means by which the beneficial use of water may be extended 
to consumptive users as well as non-consumptive users. Following 
the proposed act is a discussion of its intended changes in Wisconsin 
law. 

The act was drafted as part of a study conducted in 1950 under the 
combined auspices of the University of Wisconsin School of Law and 
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College of Agriculture Department of Agricultural Economics. It 
does not intend to be a complete answer to Wisconsin’s water prob- 
lems but it does propose a legislative recognition of those problems 
and puts in motion a correlated attempt by a single agency to solve 
them. 

Although the act is in many respects an original effort in that it 
strikes at Wisconsin’s particular problem, reliance has of course been 
placed on existing statutes in western states and proposed legisla- 
tion for humid areas, notably Michigan. No serious effort has been 
made as of this publication to have the act adopted by the Legisla- 
ture though it has been made available to State Commissions respon- 
sible for water use studies in Wisconsin. Its consideration by those 
agencies will undoubtedly result in many worthwhile changes designed 
to meet the particular needs of Wisconsin. Considerable study and 
revision should precede its introduction to the legislature. 


THE PRoposep WATER DIVERSION AcT 


An act to provide for the regulation of the diversion and use of 
water; to promote the conservation and beneficial use of water; to 
provide for the acquisition of new rights to divert water; to vest in 
the Public Service Commission supervisory power in such respects, 
and for other purposes. 

The people of the State of Wisconsin, represented in senate and 
assembly, do enact as follows: 


1. 144.03 (6), (7) and (8) of the statutes are repealed. 

2. 31.02 (1) of the statutes is amended by inserting the following 
words after—‘‘and which will affect the level and flow of navigable 
water; and’’: in accordance with the policy considerations set forth 
an section 31.14. 

3. 31.14 of the statutes is repealed and re-enacted to read 31.14 
(1) Declaration of policy 

The available water resources within the state of Wisconsin are 
such that the public welfare requires that water be conserved for 
all present and future beneficial purposes; that the use of water 
for domestic purposes, industry, municipalities, recreation, irriga- 
tion, navigation, and all other beneficial purposes is a matter of 
public interest and public welfare. It is therefore provided that 
the control of all water from rivers, streams, lakes, and under- 
ground sources shall be in the state and may be diverted for bene- 
ficial use as provided in this act and not otherwise. 
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(2) Definitions 
When hereinafter used in this act, unless the context otherwise 
requires, 

(a) The term “water’’ or “waters” shall be deemed to refer 
to any waters standing or flowing; in any natural water- 
course, lake or pond on the surface of the ground, and to 
all water percolating, standing or flowing under the surface 
of the earth whether it be under pressure or otherwise. 

(b) The term “diversion’’ or ‘‘diverted’’ shall mean the artificial 
withdrawal of water from its immediate source by means 
of ditches, pumps, wells, pits or other methods with the 
intent of applying such water to immediate or future use 
in such a manner that the water withdrawn does not readily 
return to the source from which it is taken or that some of 
it is consumed in the physical sense, thereby rendering 
that which is returned changed in form or lessened in 
volume. 

(c) The phrase “domestic uses’’ or “domestic purposes’’ shall 
refer to the use of water by an individual, or by a family 
unit or household, for drinking, cooking, laundering, sanita- 
tion, and other personal comforts and necessities, for the 
irrigation of a family lawn or garden, which alone or in 
combination do not exceed two acres in area, and for the 
watering of farm animals. It shall not include water pur- 
chased from a municipality for any use. 

(d) The phrase ‘‘municipal use” shall refer to all water di- 
verted by or for a municipality for its own use or for sale 
to other users. 

(e) The phrase “existing rights’’ shall mean a right to divert 
water arising by virtue of a diversion and application of 
water to a beneficial use prior to the passage of this act 
in conformity with the then existing law and not abandoned | 
as hereinafter provided. 

(f) The term “Commission” shall mean the Public Service 
Commission of Wisconsin. 

(g) The term “person’’ shall be interpreted to include any 
natural person, partnership, firm, association, cooperative, 
corporation (private or public), or state or federal agency. 


(3) Exemptions 
Diversions for domestic purposes and to satisfy existing rights 
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are exempt from the provisions of this act except as to the furnish- 
ing to the Commission of required information reasonably per- 
tinent to such use. 
(4) Acquisition of rights to divert water 

Every person shall, before diverting water or performing con- 
struction work in connection with the diversion of water, make 
application to the Commission for a permit to make a diversion. 
Such application shall set forth the name and postoffice address of 
the applicant; the source of water supply; the location of the pro- 
posed point of diversion; the location and description of the pro- 
posed pumping plant, ditch canal, reservoir or other works; the 
proposed purpose of use of the water; the quantity of water pro- 
posed to be diverted annually for direct use and/or the quantity 
of water proposed to be diverted annually for storage; the period 
of the year during which the water is to be diverted for direct use 
and/or diverted for storage; the location of the land on which the 
water is proposed to be used, and, if for irrigation, the area and 
legal description of the land proposed to be irrigated and the kinds 
of crops proposed to be cultivated under irrigation; the time 
within which it is proposed to begin diversion or construction work 
in connection with the diversion and in the case of construction 
the time required for the completion thereof. Said application 
shall be upon such form and shall be accompanied by such addi- 
tional data as may be required by the Commission. 


(5) Approval or rejection of application 

(a) Upon receipt of an application to divert water, the Com- 
mission shall make such investigation as may be necessary 
and shall cause notice of the filing thereof to be published, 
at the applicant’s expense, in one issue of a newspaper of 
general circulation in each county in which the available 
water supplies will be substantially affected by the pro- 
posed diversion and shall mail such notice to the State 
Department of Agriculture, the Conservation Commission, 
the State Board of Health, and the State Planning Board. 
The notice shall fix a date not less than fifteen days nor 
more than thirty days after the date of publication, or 
receipt, by which written protests against the approval of 
the application may be filed with the Commission by any 
interested person; such protest to state generally the grounds 
therefor, and to be signed by and to give the postoffice 
address of the person making the protest. 





278 WISCONSIN LAW REVIEW [Vol. 1953 


(b) If no protest is filed as provided in subsection (a) of this 
section, the Commission shall proceed to approve or reject 
the application. In the event that the Commission shall 
reject the application in whole or in part, it shall within 
ten days after date of such rejecting, notify the applicant 
of its ruling; which notice shall be given by mailing a copy 
of such ruling to the applicant by registered mail (return 
receipt requested) directed to him at his last address as 
shown by the records of the Commission. The applicant 
may within thirty days after the receipt of such notice 
file a petition with the Commission requesting a hearing. 
Such hearing shall be granted and a date set therefor by 
the Commission. Notice of the time and place of hearing 
shall be given to the applicant and to the state agencies 
named in subsection (a) of this section, by registered mail 
(return receipt requested) at least ten days prior to such 
hearing. In the event the Commission, on such hearing, 
shall reject the application in whole or in part, it shall pre- 
pare a written opinion setting forth such ruling and con- 
taining specific findings of the grounds upon which the 
application is rejected. 

(c) If any protest is filed as provided in subsection (a) of this 
section, the Commission shall set a time and place for 
hearing all such protests and shall send a notice of the 
hearing by registered mail (return receipt requested) to 
the applicant, to each person who has filed a protest and 
to the state agencies named in subsection (a) of this sec- 
tion. After the conclusion of the hearing the Commission 
shall approve or reject the application in whole or in part, 
and shall prepare a written opinion setting forth such ruling 
and containing specific findings of the grounds therefor. 


(d) Proper applications contemplating beneficial use of water 
shall be approved unless the proposed diversion will inter- 
fere with domestic uses, existing rights, or prior rights of 
diversion, or will, in the opinion of the Commission, be 
likely to interfere with the highest beneficial use of water. 
In arriving at this conclusion, the Commission shall seek 
to conserve the use of water for all present and future needs 
including domestic use, municipal use, irrigetion, water 
power, fish life, recreation, navigation, industrial use or 
other beneficial purposes. 
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(6) Permit to divert 

In every instance where an application to divert water has been 
approved in whole or in part by the Commission, pursuant to its 
own decision or pursuant to a judicial review, the Commission 
shall issue a permit for the effectuation of the diversion. The 
permit shall be in duplicate and shall contain the information 
required in the application as set forth in Section 4 of this statute 
together with the date that the application was received by the 
Commission. When the necessary construction for the diversion is 
completed and/or when the use approved in the permit has been 
commenced, the holder of the permit shall file an affidavit to this 
effect together with the permit with the Commission and in the 
office of the Register of Deeds of the County where the authorized 
diversion of water and the use thereof are effected. The permit 
and affidavit must be so filed within two years after the permit is 
granted or the privileges thereunder lost; provided however that 
the Commission may, for cause shown, extend the time for the 
completion of the construction and/or the commencement of the 
use. The permit so filed shall be deemed a right of diversion. 


(7) Right of diversion 
The right of diversion shall be limited as follows. 

(a) It shall not be deemed to include the right to use more 
water than is necessary for reasonable beneficial purposes, 
nor shall it include the right to resort to unreasonable 
methods of diversion. 

(b) It may not be assigned or the nature of the use changed 
unless the Commission consents thereto. 

(c) Priority in time shall give the better right; priority shall 
date from the filing of the application to divert water with 
the Commission. 

(d) It shall be subject to the power of the Commission to des- 
ignate by appropriate units the maximum amount which 
may be used in any season, and the power of the Com- 
mission to restrict diversions for certain uses or from cer- 
tain sources in any season. 


(8) Abandonment 

An existing right or a right of diversion acquired under the pro- 
visions of this act shall cease upon abandonment. Failure for a 
period of three successive years to effect a beneficial use of the 





280 WISCONSIN LAW REVIEW [Vol. 1953 


water shall be conclusive evidence of abandonment unless such 
failure to use is occasioned by climatic conditions making the 
application of additional water unnecessary or where the available 
water is inadequate to enable the holder to exercise his right. 


(9) Appurtenance of right 

The existing right and the right of diversion acquired under the 
provisions of this act shall be appurtenant to the gross area of land 
to which it relates and will pass with a conveyance of that land 
unless expressly reserved, or assigned separately in accordance 
with the provisions of 7b of this act. No assignment shall be bind- 
ing except as between the parties unless made and recorded in the 
manner provided by law for instruments relating to the conveyance 
of title to real estate or any interest therein, and unless a certified 
copy of such recorded instrument shall be filed in the office of the 
Commission. The assignment shall recite that the Commission has 
approved such assignment. 
(10) Priorities in Water Use, Studies, Cooperating Agencies 

Domestic uses and municipal uses shall be preferred to all other 
uses throughout the state. The Commission, in cooperation with 
the State Department of Agriculture, the Conservation Commis- 
sion, the State Board of Health and the State Planning Board, shall 
cause a continued investigation to be made of the state’s water re- 
sources and the beneficial uses thereof. On the basis of this in- 
vestigation, the Commission shall determine the order of preference 
to be given other water uses. The named agencies shall be em- 
powered to appear at hearings on applications to divert water and 
may present evidence for or against the proposed diversion. 


(11) Powers of Commission 

(a) The authority to administer this act is hereby conferred 
upon the Commission which shall be charged with the 
responsibility of enforcing the provisions hereof; and such 
authority shall be exercised by and through such officer or 
employee of the Commission as the Commission shall des- 
ignate. 

(b) The Commission shall cooperate with all State and Federal 
agencies exercising functions in respect to the subject mat- 
ter hereof, in which connection it is specifically authorized 
to enter into such contracts or agreements with such other 
agencies as may enable it to secure information necessary 
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or convenient for its operations hereunder or otherwise 
facilitate the execution of this act. 


(c) The Commission, subject to the provisions of the Adminis- 


trative Procedure Act, shall promulgate, publish and en- 
force such reasonable rules and regulations as it deems to 
be necessary or desirable to effectuate the purpose of this 
act. 


(d) The Commission may hold hearings, upon its own motion 


or upon the request of interested persons. Except where 
otherwise specifically provided in this act, notice of the 
time and place of such hearings shall be given in the man- 
ner prescribed in the rules and regulations of the Commis- 
sion. At any hearing, the Commission, or its duly author- 
ized agents, shall have power to administer oaths; to take 
testimony and compel the introduction of written evidence; 
to issue subpoenas and to compel the attendance of wit- 
nesses. 


(e) The Commission may order any user of water under an 


(f) 


existing right or any domestic user to furnish to the Com- 

mission such information as may be reasonably pertinent 

to such use including the amount used, the nature of the 

use, the source of supply, the method of diversion and the 

date of first application of the water to beneficial use. Such 

information shall be on forms designated by the Commis- 

sion. 

The Commission may from time to time designate areas 

of the state for convenience in administering this act. The 

Commission may by order, effective throughout the state 

or within certain of these designated areas, prescribe: 

(1) the order of preference to be given water uses in ac- 
cordance with the declaration of Section 10 of this act. 

(2) by appropriate units the maximum amounts which may 
by used in any season for any purpose. 

(3) that diversions for certain designated purposes may be 
made without obtaining a permit. 

(4) that diversions for certain designated purposes shall be 
restricted in any season or shorter period. 

(5) that diversions from certain designated sources shall be 
restricted in any season or shorter period. 
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INTENDED EFFECT OF THE PROPOSED AcT 
Effect on Administration and Administrative Agencies 


The control of the diversion of water for any purpose is vested by 
the act in the Public Service Commission. The term diversion has a 
technical meaning in the act. It does not include every use of water, 
rather those uses which require the removal of water from its im- 
mediate source in such a manner that the water taken does not 
readily return to the same source, and uses which are to some degree 
consumptive. By vesting control over water diversion in one agency, 
the Board of Health will lose its jurisdiction to control the consump- 
tive use of ground water which it now has under Section 144.03 
(6), (7) and (8) of the statutes. The Public Service Commission will 
under the act control diversions from both surface water supplies and 
underground supplies rather than just from surface supplies as under 
Section 31.14 of the statutes as it now reads. The interdependence of 
all supplies makes this desirable. 

The power of other state agencies and the remaining powers of the 
Board of Health over water, water resources, water pollution, or 
water uses which do not require diversions will not be lessened in 
any respect. 

The proposed act does provide for the cooperative effort of all 
agencies which exercise control over water, with particular emphasis 
on the Conservation Commission, the Department of Agriculture, 
the Board of Health and the State Planning Board. These agencies 
are to be notified of any proposed diversion of water and are em- 
powered to be present at hearings on such diversions. They are also 
directed to cooperate with the Public Service Commission in a study 
of the state’s water resources and the importance of the beneficial 
uses of water. These studies will aid the Commission in granting per- 
mits to divert water and in determining the preference to be given 
all water users. 

The water pollution committee and the water regulatory board are 
not given special mention in the act because their members- include 
members from one or more of the agencies which are named specif- 
ically. It was thus concluded that the studies and opinions of these 
committees would be available to the Public Service Commission 
through one of the agencies which is specifically directed to cooperate. 


Effect on Procedure 


+ From and after the passage of the act, all diversions of water from 
any source shall be effected by virtue of a permit from the Public 
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Service Commission except that no permit is required for a diversion 
for domestic purposes as defined in the act and except that the Com- 
mission is empowered to authorize diversions for certain purposes in 
any season without requiring a permit therefor. This is not substan- 
tially different from existing procedures for diversion of water. Sec- 
tion 31.14 of the statutes as it now reads requires a permit for diver- 
sion of water from any stream. Section 144.03 (6), (7) and (8) requires 
a permit for wells which have a capacity to take water from under- 
ground water supplies in excess of 100,000 gallons per day. The 
proposed act places emphasis on use rather than quantity. It is 
probable however that all uses other than domestic uses require 
more than 100,000 gallons per day. Thus the effect is substantially 
similar. 

Provision is made for giving notice of proposed diversions of water, 
and interested persons may file a protest against the proposed diver- 
sion. If no protest is filed, the Commission may proceed to approve 
or reject the application. If it rejects the application or if any pro- 
test is filed, the matter is set for public hearing and notice thereof is 
given by registered mail to the applicant, to those who have filed a 
protest, and to named state agencies. 

A permit which is granted authorizes the holder thereof to proceed 
with any necessary construction work and to commence a use of the 
water. After the use is commenced, the holder files the permit (to- 
gether with an affidavit that he has completed the necessary construc- 
tion and/or commenced the use) with the Public Service Commission 
and with the Register of Deeds in the County where the use is effected. 
The permit and affidavit must be filed within two years after the 
permit is granted. 

The Commission is given power to make and publish rules, secure 
information as to water uses, and to compel attendance at all hearings. 


Effect on Substantive Law 


As noted previously, diversions from underground water supplies 
in excess of 100,000 gallons per day require a permit from the Board 
of Health and diversions from streams require a permit from the 
Public Service Commission. In this respect the proposed act is not a 
grave departure from existing law. It should be noted, however, that 
whereas underground diversions are now prohibited only if municipal 
supplies are affected, the proposed act seeks to conserve water for 
all purposes. Municipal uses are nonetheless given a preferred posi- 
tion in the proposed act. The proposed act departs from existing 
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surface water control by abolishing the distinction between surplus 
and non-surplus water and does not place a riparian owner in a 
position to prevent a diversion which is otherwise beneficial unless it 
will affect a use which he is making. This departure from the present 
Section 31.14 of the statutes is desirable, particularly when we rec- 
ognize that the existing section was not originally designed to control 
diversions for purposes other than to restore normal flow in other 
streams or lakes. 

The present control over diversion of water from lakes is not 
changed except insofar as the controlling section (31.02(1) ) is amended 
to provide that administration thereunder shall be in accordance 
with the policy considerations set forth in the proposed act. The 
Commission will still have the power to set minimum levels for all 
bodies of navigable water. They will also be doing this effectively 
by their control over diversions of water in the proposed act. 

The act is a departure from the common law of water use privileges. 
This is true both as to surface water uses and ground water uses. 
Under the riparian doctrine relating to surface watercourses, the 
riparian owner has a right to the natural flow of the stream subject 
to a privilege of reasonable use on the part of an upper riparian. The 
proposed act does not contemplate that a riparian owner will hence- 
forth be in a position to insist on the natural flow of the stream or 
natural level of the lake. He will however have a right to so much 
water as is necessary for domestic purposes and a right to the con- 
tinued flow of whatever water that is necessary to satisfy uses which 
he is making. It is quite probable that the water in any stream or lake 
will always be adequate to satisfy the riparian privilege of reasonable 
use. The exercise of this privilege, over and above that necessary for 
domestic purposes, will however exist only by virtue of a permit from 
the Public Service Commission. In many cases this will allow him to 
use more than what is reasonable under the common law since the 
lower riparian owner will no longer be entitled to the natural flow. 

Under the common law relating to ground water use, a landowner 
may sink a well on his land and withdraw therefrom all the water he 
wishes. The proposed act will permit the exercise of this right only 
to the extent that the water taken is necessary for domestic purposes 
and to the extent that he has in the past exercised this right by actual 
withdrawals for beneficial use. Diversions in excess of this amount 
will be exercised by virtue of a permit from the Public Service Com- 
mission. 

The departure from the common law riparian right and the common 
law right to use ground water is effected by the definition of existing 
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rights in the act. The existing right which is protected is defined as a 


right to divert water arising by virtue of prior use. It will be recalled 
that the common law rights in water exist by virtue of the owner- 
ship of land, either land riparian to the stream or land overlying a 
ground water supply which can be tapped by wells. As such these 
rights cannot be lost by non-use or abandonment. Nonetheless, the 
act provides that the right, if not exercised by an actual use prior to 
the passage of the act, is not protected and further, existing rights by 
definition may be lost by abandonment. 

Although this is a noteworthy change in the common law, it should 
again be recognized that it is not substantially different from 31.14 
which gives no protection to existing users and 144.03 (6), (7) and (8) 
wherein uses in excess of 100,000 gallons per day may be prohibited. 
It is felt that the present act is an improvement upon these in respect 
to policy and ease of administration. It should also be recognized 
that a similar change in substantive law has been accomplished by 
other states which were committed to these same common law rules 
and that the zoning power affects property use in the same manner 
with its recognition of non-conforming uses and limitation in future 
uses. 

The proposed act after exempting existing rights and domestic 
uses contemplates that new rights to divert water for beneficial use 
may be acquired by applying to the Public Service Commission. No 
distinction is made between riparian owners and non-riparian owners 
in this respect. However, no provision is made for giving non-ripar- 
ians access to the stream or lake. This will depend upon private 
agreements with riparian owners. The right so acquired will be given 
priority on the basis of time, but will be subject to power in the Com- 
mission to restrict the amounts taken in any season or to prohibit 
diversions of water from certain sources when the circumstances so 
require. The Public Service Commission is thus given extensive con- 
trol over water resources to the end that water shall be conserved for 
all beneficial uses. The uses selected for special mention are domestic 
purposes, industry, municipalities, recreation, fish life, irrigation, 
water power and navigation. This list is not meant to be exclusive. 

The right of diversion so granted by the Public Service Commission 
is intended to be appurtenant to the land on which the diverted water 
is used. As such it will pass with a conveyance of the land unless 
expressly reserved. The right may, however, be assigned apart from 
the land or the character of the use changed if the Commission con- 
sents thereto. 
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A provision is made for the abandonment of the right of diversion 
(as granted by the Commission) and of existing rights to divert water. 

The Commission is given broad grants ef power to determine 
priority of water uses and to restrict certain uses or prohibit diversions 
from certain sources. It is thereby contemplated that certain streams 
may be used solely for the development of hydro-electric power or 
certain lakes restricted for recreational purposes. Irrigation in these 
areas will be restricted to such ground water use as will not affect 
surface water levels. In other areas irrigation may be of such vital 
importance as to be given the highest priority after the satisfaction 
of domestic uses and municipal uses. The determinations so made by 
the Commission will be based on studies made by cooperating state 
agencies. The provision for cooperating agencies is meant to assure 
that all parties having an interest in water will be represented. 


CONSTITUTIONALITY OF THE PROPOSED AcT 


The constitutionality of the proposed act will in the final analysis 
depend upon a showing of the economic necessity for such control. 
This information is not available, neither as to the extent of available 
water supplies, nor as to the economic and social importance of each 
competing use. The gap is in part being filled by studies of the Uni- 
versity of Wisconsin geology department in cooperation with the 
United States Geological survey and by studies of the University of 
Wisconsin College of Agriculture. 

The lack of this information makes it necessary that this con- 
stitutional argument shall only suggest possible direction on the 
basis of analogous legal precedent coupled with the assumption that 
the economic research undertaken will support the conclusions 
reached. This is done with full recognition of the fact that a “Brandeis 
Brief’’ will be necessary for success. 

The constitutional objections which will probably be directed 
against this legislation is that it is a taking of private property with- 
out compensation and the closely related argument that it takes the 
property of one person and gives it to another.® This constitutional 
objection will be directed against that portion of the act which defines 
the protected existing right as a right to divert water by virtue of 
having exercised the right prior to the passage of the act. In opposi- 
tion to this, the court made doctrine is that a riparian owner has a 





® Water Power Cases, 148 Wis. 124, 1384 N.W. 330 (1912); Huber v. Merkel, 
117 Wis. 355, 94 N.W. 354 (1903); Priewe v. State Land and Improvement Co., 
93 Wis. 534, 67 N.W. 918 (1896); Cedar Lake Hotel Co., v. Cedar Creek Hy- 
draulic Co. 79 Wis. 297, 48 N.W. 371 (1891). 
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right to the natural flow of a stream or lake coupled with a privilege 
to use a reasonable amount of water therefrom; and that a land- 
owner has a right to withdraw ground water in any amount with 
wells placed on his own land. The related argument will be that the 
proposed act anticipates that non-riparians will be able to make use 
of surface waters even though it substantially decreases the normal 
flow of riparian owners. This is a right limited to riparian owners 
under the reasonable use notion. By creating this right it may well 
be argued that property is taken from one person to be given to 
another. 

The answer to these arguments is, briefly, that the state has plenary 
power over its navigable waters; that the Supreme Court of the 
United States has recognized the power of a state to establish its 
own water law; that other states have successfully altered their law 
of water use; and that the police power of a state extends to promote 
the general welfare and prosperity of the community and to conserve 
its natural resources. 


The State Has Plenary Power Over the 
Navigable Waters Within Its Borders. 


The early case of Martin v. Waddell® involved an action in eject- 
ment to recover land under navigable waters in the state of New 
Jersey. The plaintiff claimed under charters granted by the King of 
England while the basis of defendant’s claim was a law of the state 
of New Jersey. The United States Supreme Court in holding for the 
defendant declared that the power of the King to convey land was 
not in issue because, regardless of that power, when the Revolution 
took place the people of each state became sovereign and in that 
character hold absolute right to all their navigable water subject only 
to rights since surrendered to the Federal Government. 

This sovereign power is not limited to the original thirteen states. 
In Pollard’s Lessee v. Hagan™ the Court declared that when Alabama 
was admitted into the Union on an equal footing with the original 
states she succeeded to all their rights of sovereignty. And again, in 
considering the effect of that provision of the Northwest Ordinance 
which provides that the ‘‘navigable waters leading into the Missis- 
sippi and St. Lawrence—shall be common highways and forever 
free,’”’ the same court said in Escanaba Company v. Chicago:* 





* 16 Pet. 367 (U.S. 1842). 
“ 3 How. 212 (U.S. 1844). 
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Whatever the limitations upon her powers as a government 
whilst in a territorial condition, whether from the ordinance 
1787 or the legislation of Congress, it ceased to have any opera- 
tive force, except as voluntarily adopted by her, after she be- 
came a state of the Union. On her admission she at once became 
entitled to and possessed of all the rights of dominion and sov- 
ereignty which belonged to the original states. She was admitted, 
and could be admitted, only on the same footing with them. 


These cases, relatively early in our history, indicated that the 
states did have complete control over navigable waters subject to 
Federal power over commerce. The case of Barney v. Keokuk® involv- 
ing reclaimed land on the Mississippi indicated that the states might 
relinquish to the riparian owners rights which properly belong to 
the state in its sovereign capacity. The question then arises: to what 
extent has Wisconsin done this? 

The riparian right has been forced to give way when public in- 
terests were involved. In Cohn v. The Wausau Boom Co." the legisla- 
ture had given the defendant boom company the exclusive right to 
construct and maintain booms and piers for the storing of lumber on 
the Wisconsin River in Marathon County.® Plaintiff, a riparian 
owner, sought to have certain booms so constructed by the defendant 
removed on the ground that such works interfered with his use of 
the stream. The court, in an opinion by Chief Justice Ryan, recog- 
nized that a riparian owner by virtue of the riparian right has the 
right of access to the stream and that the legislature had taken this 
right. It was held however, that the private right existed only by 
implied public license; that it was subordinate to the public right 
and that the legislative act was a public measure in aid of navigation. 
The activity of the defendant, as authorized by the legislature, was 
held not a taking of private property. It rather restrained the exercise 
of a private right which was here considered inconsistent with the 
public right. 

In Black River Improvement Co. v. The LaCrosse Booming and Trans- 
portation Co. the plaintiff company had been authorized by the 
legislature to improve the navigation of the Black River. This river, 
near the place where it empties into the Mississippi, was accustomed 
to flow in numerous channels, one of which was called the Black 
Snake River. The plaintiff company obstructed the entrance from 
the Black River to the Black Snake River thereby causing more water 
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to flow in the main channel of the Black River. Defendant, a riparian 
owner on the Black Snake River, removed the obstruction and the 
plaintiff brought suit to restrain this interference. The court held 
that, since the closing of the Black Snake channel was a reasonable 
means of improving the navigation of the main channel, the plain- 
tiff company was authorized in its action. On the question of com- 
pensation for the loss of this right, the following language was used 
by the court: 


These cases and many others hold the doctrine that the waters in 
a navigable river, or other navigable body of water, are so far 
the property of the state that the state may control them for 
public purposes, in their flow or otherwise, without making any 
compensation to the riparian owners upon the borders of such 
streams or bodies of water.”° 


Thus, in any conflict between the riparian right and the state’s 
power to improve navigation, the state’s power is paramount. 

This does not mean that the state’s power extends only to improve 
navigation. In Flambeau River Lumber Co. v. Railroad Commission™ 
the Railroad Commission (now the Public Service Commission) had 
fixed the minimum flow of the river at 150 cubic feet per second and 
the minimum flow necessary for log driving was found to be 1300 
cubic feet per second. The question thus presented was whether or 
not an order of the Commission which effectively destroyed the nav- 
igability of the river was in contravention of the provision of the 
Northwest Ordinance and the Wisconsin Constitution” to the effect 
that the navigable waters of Wisconsin shall be free public highways 
without any tax, duty or impost therefor. The case was disposed of 
on the ground that the order was an improper exercise of the author- 
ity given the Commission because the declared purpose of the act, 
conferring this power on the Commission, was to improve navigation. 
However, in considering the possible power of the legislature, Chief 
Justice Rosenberry reasoned that when Wisconsin was admitted into 
the Union, it had the same power over its navigable waters as the 
original thirteen states, that the provisions of the Northwest Ordi- 
nance and the Wisconsin Constitution were not intended to prevent 
physical obstructions but rather to prohibit the levying of a tax, and 
that therefore, in the absence of Congressional action, the power of 
the state over thavigable waters lying within the state was plenary. 





70 54 Wis. 659, 681, 11 N.W. 443, 453 (1882). 
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The language in In re Crawford L. & D. District” to wit, ‘It does not 
lie within the power of the Railroad Commission or of this court or 
of the state to change navigable waters into agricultural fields, no 
matter how great the public benefits might be in favor of the latter,’’ 
was criticized and the holding as to the power of the state declared 
obiter. 

The power of the state to prohibit uses formerly assented to, as 
the proposed act does by its definition of the protected existing right, 
is shown in Nekoosa-Edwards Paper Co. v. Railroad Commission.” In 
this case the plaintiff had acquired riparian rights on Four Mile 
Creek prior to 1911. Its request for a permit to build a dam thereon 
was denied. Plaintiff in seeking a review of this order alleged that 
prior to the 1911 legisiation the dam could have been built without 
legislative sanction. The court, without refuting this allegation de- 
clared that riparian rights are subject to public rights in a navigable 
stream and that the matter was within legislative control. The case 
which upheld the legislation of 1911, 1913 and 1915, Fox River Paper 
Co. v. Railroad Commission,” also supports the power to deny priv- 
ileges which formerly existed on navigable waters. 


The Supreme Court of the United States Has Recognized the 
Power of a State To Assert Or Change Its Law of Waters. 


It seems clear that the changes in the riparian doctrine effected 
by the proposed act do not violate the Constitution of the United 
States. In U.S. v. Rio Grande Irrigation Co.” the Court, after recog- 
nizing that the riparian owner under the common law is entitled to 
the full natural flow of a stream, went on to say: 


While this is undoubted, and the rule obtains in those States in 
the Union which have simply adopted the common law, it is also 
true that as to every stream within its dominion a State may 
change this common law rule and permit the appropriation of 
the flowing waters for such purposes as it deems wise.”7 


The case of Fox River Paper Co. v. Railroad Commission™ is par- 
ticularly applicable to the Wisconsin situation. Plaintiff had main- 
tained a dam on the Fox River since 1878 without permission from 
any state authority. Legislation of 1911 and the following sessions 





73 182 Wis. 404, 196 N.W. 874 (1924). 
% 201 Wis. 40, 229 N.W. 631 (1930). 
% 189 Wis. 626, 208 N.W. 266 (1926). 
% 174 U.S. 690 (1899). 

7 Td. at 702. 
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gave the Railroad Commission supervisory powers over navigable 
waters and the construction of dams. A section of the act provided 
that an applicant for a dam should consent to the purchase of the 
dam by the state after thirty years. Plaintiff did not so consent, and 
the Commission refused to issue a permit for the repair and main- 
tenance of the dam. Plaintiff brought an action alleging the violation 
of its riparian right to use the water power, and that the power of 
the state over navigable water did not extend to requiring an ap- 
plicant for a permit to maintain a dam to consent to surrender his 
property at a price which might prove to be less than its true value. 
The court upheld this power of the Commission: 

We accept as conclusive the state court’s view of the nature of 

the rights of riparian owners. We therefore find in the denial of 

the commission to grant the permit no denial of the property 

rights of plaintiffs and hence no violation of the Fourteenth 

Amendment.”® 

In St. Anthony Falls Water Power Co. v. Board of Water Commis- 
sioners® the Supreme Court of Minnesota held that the state legisla- 
ture could apply the waters of a navigable or public stream to public 
use without providing compensation to riparian owners; that naviga- 
tion was not the only public use; that the supply of water for a city 
was also a public use. On appeal to the United States Supreme Court,*! 
that court in affirming the decision declared that the property rights 
of riparian owners were to be measured by the rules and decisions of 
the State of Minnesota and that the latest ruling of the State will be 
accepted though contrary to earlier adjudications. 

It thus appears that if the Supreme Court of the State of Wisconsin 
upholds the proposed act, that decision will not be disturbed by the 
United States Supreme Court. 


Other States Have Successfully Altered Their Law of Water Use. 


The states of California, Kansas, Nebraska, North Dakota, Okla- 
homa, Oregon, South Dakota, Texas and Washington recognize both 
the riparian and the appropriation doctrines concurrently. The two- 
fold system develops from the notion that the United States as 
owner of the public domain also had title to the waters thereon. The 
original appropriators were in fact trespassers on the public domain 
both as to the water appropriated and as to the diversion ditches 





79 274 U.S. 657 (1927). 

80 56 Minn. 485, 58 N.W. 33 (1894). 

81 St. Anthony Falls Water Power Co. v. Board of Water Commissioners, 168 
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across public land. However, since the settlement of the western 
states was encouraged by such customs, the state courts upheld the 
acts on the theory of a grant to the appropriator from the United 
States. This so-called grant was originally implied from the silent 
acquiescence of the United States but later rested on the Congres- 
sional Act of 1866. It was also deduced from this notion of Federal 
ownership that when the land passed into private ownership, the 
patent included riparian rights. However, the riparian owners got 
only unappropriated waters. Thus, the riparian right is subordinate 
to appropriations preceding the private ownership but superior to 
subsequent appropriations. As between themselves, the riparian own- 
ers have equal rights. This is the result in these states in the absence 
of legislation. Many of these states have, however, made further in- 
roads on the riparian doctrine. 

In Nebraska, the leading case of Crawford Company v. Hatha- 
way®™ declared that the irrigation act of 1889 abrogated the riparian 
doctrine and substituted therefore the appropriation doctrine. It did 
not abolish existing riparian rights but did prevent the acquisition 
of any such rights in the future. The Nebraska act authorized the 
condemnation of existing riparian rights. In construing this section, 
the Nebraska court limited the compensation due the riparian owner 
to actual loss or injury to his use of the water; the naked right to the 
full flow of the stream did not give rise to a right for damages. 

The Oregon water code of 1909 subjected all water within the state 
to appropriation for beneficial use subject to existing rights and then 
defined the existing rights to mean the actual application of water to 
beneficial use prior to the passage of the act.** The riparian doctrine 
thus has no effect in Oregon. No new uses can be made since 1909 
except by compliance with the code. Only actual uses prior to 1909 
are protected. The Supreme Court of the State of Oregon, when 
faced with this legislation, said that it was within the province of 
the legislature to define the protected right of a riparian owner.™ 
This feature of the Oregon act was again under attack in Calzfornia- 
Oregon Power Co. v. Beaver Portland Cement Co.* Plaintiff was a 
riparian owner on a non-navigable stream. The cement company, an 
opposite riparian owner, blasted in the stream to permit a freer 
flow down its side of the river. Plaintiff, by virtue of its riparian 





8 14 Stat. 253 (1866). 

83 67 Neb. 325, 93 N.W. 781 (1903). 

§ Orr. Comp. Laws Ann. §§ 116-402, 403 (1940). 

8 Re Water Rights of Hood River, 114 Ore. 112, 227 Pac. 1065 (1924). 
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right, claimed a vested right to the natural flow of the stream. The 
cement company was acting under a permit granted pursuant to the 
water code. The Circuit Court of Appeals, Ninth Circuit in uphold- 
ing the act stated: 
Like other property, however, riparian rights are subject to the 
police power of the state and within reasonable limits may be 
modified by legislation passed in the interest of the general wel- 
fare.*7 
and in distinguishing cases which declared the riparian right a vested 
right the court said: 
It should be noted that the riparian right of which the court is 
speaking in this case (St. Germain Irrigation Ditch Company v. 
Hawthorne Ditch Company, 32 South Dak. 260, 143 N.W. 124 


(1913) ) is the affirmative right to use the water for certain pur- 
poses, not the right to prevent others from diverting it.** 


It is also clear under the Oregon act that the state may exercise, 
through its administrative agency and the courts, a continued sur- 
veillance of water use. In Tudor v. Jaca et al.** a prior decree provided 
that no water should be diverted on a certain permit except when the 
flow exceeded ten second feet and until prior appropriations were 
satisfied. The court declared this error and said: 


. . . it is the duty of prior appropriators so to use the water as 
to effect the highest duty of water that can reasonably be brought 
about.°° 


The foregoing discussion is not meant to imply that it is only in 
the western states that the state’s power over water diversions is 
paramount. In Armory v. Commonwealth" the state had authorized 
the diversion of water for a metropolitan area. The statute involved 
provided for damages. It is important to note, however, that the 
Massachusetts court quoted the California-Oregon Power Company 
case, supra, with approval as giving a state authority to change the 
riparian rule and authorize appropriation for such purposes as it may 
deem to be in the public interest. 


The police power of a state includes the power to promote the general 
welfare and prosperity of the community and to conserve natural 
resources. 





87 73 F.2d 562. 

88 Td. at 563. 

8° 178 Ore. 126, 164 P.2d 680 (1946). 

0 Td. at 141. 

1 321 Mass. 240, 72 N.E.2d 549 (1947). 























294 WISCONSIN LAW REVIEW [Vol. 1953 


The discussion to this point has for the most part concerned nav- 
igable or public waters on the surface of the earth and to a lesser 
degree non-navigable waters. Little of what has been said is directly 
in support of the proposed control over underground water supplies. 
We do not have the volume of precedent in support of ground water 
control. This is not unnatural. The majority of litigation has con- 
cerned surface water control and much of the conflict has been over 
uses which can be made only of surface water supplies. 

This should not mean that control of ground water is not as essen- 
tial as surface water control. If we establish that consumptive uses 
are on the increase, it follows that water, wherever it is found, must 
be controlled to meet the increasing need. We have alluded to the 
fact that the use of ground water affects surface water supplies. Thus, 
in some respects, it is necessary to control ground water so that those 
uses which are solely dependent upon surface water may be ade- 
quately protected. In this sense, much of what has been said is equally 
applicable to the proposed control of ground water. We can further 
rely on the police power of the state. 

Early indications were that the police power was to be used to 
promote the public safety, health and morals. In C. B. & Q. Railway 
v. Drainage Comm’rs.® the Court, in upholding the power of the 
commissioners under the farm drainage act, said: 

We hold that the police power of a State embraces regulations 

designed to promote the public convenience or the general pros- 


perity, as well as regulations designed to promote the public 
health, the public morals or the public safety.” 


The cases of Bacon v. Walker® and Brown v. Walling® upheld a 
regulation of the State of Idaho prohibiting the pasturing of sheep 
within two miles of a dwelling house on the same theory. In Bacon 
v. Walker the Court said: 
It (the police power) extends to so dealing with the conditions 
which exist in the State as to bring out of them the greatest wel- 
fare of its people.* 
These cases were quoted with approval in Mutual Loan Co. v. Martell®” 
which upheld regulation of wages assignments. 





*® 200 U.S. 561 (1906). 
% Td. at 592. 
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In Opinion of Justices** the power of the state to prohibit the cut- 
ting of trees on privately owned land was declared. The purpose of 
the act in part was to preserve natural water resources. The court 
gave the following reason for so regulating land use: 

The amount of land being incapable of increase, if the owners of 

large tracts can waste them at will without State restriction, the 


State and its people may be helplessly impoverished and one 
great purpose of government defeated.® 


It is important to note that the present common law of ground 
water use in Wisconsin tolerates waste. The Supreme Court of the 
United States has consistently upheld the power of a state to regulate 
production of oil and gas so as to prevent waste and to secure equit- 
able apportionment among landholders of the migratory gas and oil 
underlying their land, fairly distributing among them the costs of 
production and of the apportionment.’ Underground water is sim- 
ilar in its nature to oil and gas and as essential to life as oil and gas 
are to commerce. 

The act in Champlin Refining Co. v. Comm. was designed to pre- 
vent waste of natural resources. The definition of waste included 
economic waste. The Commission was empowered to prevent unfair 
taking from a common source of supply—to prevent unreasonable 
discrimination in favor of any one such common source of supply as 
against another.!°' The Supreme Court of the United States upheld 
this power, though the penal clause was declared invalid because of 
the vague standard of conduct prohibited. Thus a state does have 
the power to conserve the natural resources of the state in the in- 
terest of securing the greatest economic advantage from them.! 

We have attempted thus far to present positive support for legisla- 
tive power to control the use of natural resources and have reasoned 
that the cases are applicable to control of ground water as in the 
proposed act. This is not intended to overlook the effect of Huber v. 
Merkel discussed previously. That case admittedly denies any legisla- 





8 103 Me. 506 (1907). 

9 Jd. at 511. 

100 Hunter Company v. McHugh, Comm. of Conservation, 320 U.S. 222 (1943); 
Railroad Comm. of Texas v. Rowan and Nichols Co., 310 U.S. 573 (1940); 
Thompson v. Consolidated Gas Utilities Corp., 300 U.S. 55 (1937); Champlin 
Refining Co. v. Comm., 286 U.S. 210 (1932); Walls v. Midland Carbon Co., 
254 U.S. 300 (1920). ~- 

101 Oxia. Star. tit. 52, §§ 271-279 (1941). 

10 Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61 (1911), wherein a New 
York statute regulating the withdrawal of mineral waters was upheld as against 
a contention that the owner of land owns the percolating water therein. 
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tive police power over percolating water supplies. The declared pur- 
pose of the act declared unconstitutional in the Huber case was 
similar to the declared purpose of the proposed act. 

The only answer to the difficulties posed by the Huber case is 
that if studies underway show an increasing need for beneficial use, 
then the court can be encouraged to retract its decision in that case. 
This should not be impossible when the full impact of a case which 
approves waste is brought forcibly to the attention of the court in 
the face of increasing need. 

CONCLUSION 


This analysis assumes that the supply of water in Wisconsin is 
such that the public welfare requires allocation of the existing (con- 
stant) supply among the increasing users. If this assumption is valid 
we can rely on the declarations of the Supreme Court of Wisconsin 
that navigable waters are public for all purposes and their use can 
be regulated by the state in the interest of all citizens. 

With the background of this very general notion, changes in a 
state’s water law, comparable to the proposed changes in Wisconsin, 
have been upheld against contentions similar to those which will be 
made in Wisconsin; that is to say states which originally adopted the 
common law have successfully altered their law of waters in a manner 
not unlike the proposed act. The Supreme Court of the United States 
will apparently not disapprove such changes. 

The reason for such control over navigable waters are applicable 
to ground water control if our assumption proves correct. In any 
event the courts have upheld the power of a state to preserve and 
allocate natural resources in the interest of the welfare and prosperity 
of its citizens. 











Another View of Article Ill of the Universal 
Copyright Convention 


JoHN SCHULMAN* 


The question of International Copyright has concerned the United 
States for more than 100 years, and until recently there seemed to 
be no reasonable hope of reconciling the differences between our- 
selves and other countries. Fortunately, a new attempt to reach a 
common agreement has proven successful to the extent that the 
Universal Copyright Convention was provisionally signed at Geneva 
on September 6, 1952.! 

The Treaty was in preparation for a number of years, and in the 
United States the work upon it progressed with the assistance and 
encouragement of representatives of all phases of copyright opinion. 
It is therefore interesting to note a recent dissenting view which 
criticizes the manner in which the new convention would solve the 
controversial question of formalities,? despite the fact that the pro- 
vision in question rejects the doctrine of mandatory automatic copy- 
right, and leaves us free to apply our concept that copyright in 
published works must be asserted by notice if protection is to be 
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claimed.* Since the insistence by the Berne Convention countries, 
as well as others, upon automatic copyright has heretofore been 
one of the major stumbling blocks to international harmony, the 
solution now adopted represents a major concession to our law and 
tradition. The criticism of this solution seems to disregard the de- 
velopment of our law and international copyright, as well as the 
many practical problems in dealing with copyright internationally. 

Copyright, as we know it today, dates from the English Act of 
1710, the first general statute under which every author could have 
the benefit of copyright as his statutory right and not as a matter 





3See ibid. Article III would also require an amendment of the Manufacturing 
Clause of the Copyright Code (§ 16) and the provisions for ad interim copy- 
right which are related to it (§ 22). Since Mr. Warner does not discuss this phase 
it will not be discussed here by me. The subject was debated before Congress 
recently. See Hearings on H.R. 4059, 82nd Cong., 2nd Sess. (1952). The senti- 
ment in favor of amending the law so as to enable us to enter into a Copyright 
Convention was overwhelming, coming from authors, book, music, magazine 
— libraries, learned societies and other groups interested in these prob- 
ems. The opposition came only from certain labor unions, from the Book Man- 
ufacturers Institute and Mr. Warner, who spoke in his individual capacity, 
Hearings, supra at 125-150. 


4 The final text of Article III is as follows: 

1. Any Contracting State which, under its domestic law, requires as a 
condition of copyright, compliance with formalities such as deposit, registra- 
tion, notice, notarial certificates, payment of fees or manufacture or publica- 
tion in that Contracting State, shall regard these requirements as satisfied 
with respect to all works protected in accordance with this Convention and 
first published outside its territory and the author of which is not one of its 
nationals, if from the time of the first publication all the copies of the work 

ublished with the authority of the author or other copyright proprietor 

ar the symbol © accompanied by the name of the copyright proprietor 
and the year of first publication placed in such manner and location as to 
give reasonable notice of claim of copyright. 

2. The provisions of paragraph 1 of this article shall not preclude any * 
Contracting State from requiring formalities or other conditions for the 
acquisition and enjoyment of copyright in respect of works first published 
in its territory or works of its nationals wherever published. 

3. The provisions of paragraph 1 of this article shall not preclude any 
Contracting State from providing that a person seeking judicial relief must, 
in bringing the action, comply with procedural requirements, such as that 
the complainant must appear through domestic counsel or that the complain- 
ant must deposit with the court or an administrative office, or both, a copy of 
the work involved in the litigation: provided that failure to comply with such 
requirements shall not affect the validity of the copyright, nor shall any such 
requirement be imposed upon a national or another Contracting State if such 
oS ae is not imposed on nationals of the State in which protection is 
claimed. 

4. In each Contracting State there shall be legal means of protecting 
ey formalities the unpublished works of nationals or other Contracting 
States. 

5. If a Contracting State grants protection for more than one term of 
copyright and the first term is for a period longe: than one of the minimum 
periods prescribed in article IV, such State shall not be required to comply 
with the provisions of paragraph 1 of this article I1I in respect of the second 
or any subsequent term of copyright. 
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of grace or a special and individual privilege.’ At the time of the 
adoption of the Constitution in the United States, twelve of the 
original thirteen states had enacted copyright laws.* With the adop- 
tion of the Constitution, copyright became a matter of national, as 
distinguished from local concern, and Congress was granted power 
to legislate upon it.” 

Our first national Copyright Act was adopted in 1790. France 
adopted a general Copyright Law in 1793, and other countries of the 
world proceeded to follow this pattern. At the present time almost 
the entire world recognizes that the public interest is best served by 
the encouragement of letters and art through the protection of the 
proprietary rights of creators.® 

Most of the early copyright statutes were national in character 
and protection was available only to national authors, although in 
some instances to works first published within the national territory 
as well. Under such acts literary and artistic works of foreign origin 
received no protection at all. They were in a sense ferae naturae 
freely subject to appropriation. It soon became apparent that this 
limitation upon copyright was not feasible and, during the period 
between 1830 and 1890, efforts were made both in the United States 
and in Europe to establish some basis for protection internationally. 

In the United States, as early as February, 1837, a Senate Com- 
mittee, under the chairmanship of Henry Clay, recommended that 
copyright in this country be made available to foreign authors,® but 
this recommendation was not followed until the adoption of the 
Chace Act in 1891.!° Our unique pattern since then of dealing inter- 
nationally by means of reciprocal arrangements will be explained 
after a review of developments in other parts of the world. 

The European countries first experimented with bi-lateral and 
limited multi-lateral treaties for reciprocal treatment." Later, the 





5 Earlier copyright grants were special privileges. See Bowker, CopyriGHT 
—its History AnD its Law, pp. 8-23 (1912); Pottinger, Protection of Literary 
Property in France during the Ancien Regime, 42 THe Romantic Review 81 
(April 1951); Lapas, 1 THe INTERNATIONAL PROTECTION OF LITERARY AND 
Artistic Property 12 et seg. (1938). 

6 Evans, CopyrRiGHT AND THE PusBLic INTEREST (1949). 

7U.S. Const. Art. I, § 8. 

8 For a summary of extent of copyright legislation, see 2 UNESCO Copy- 
RIGHT BULLETIN 12-16 (1949). 

» Report on Senate Bill No. 223, 24th ye. (1837). Printed in full in THe 
QUESTION oF CopyriGHT (1896), compiled by Georce Haven Putnam. 

10 26 Srat. 1106 (1891). 

™ Kampelman, The United States and International Copyright 41 AMERICAN 
JOURNAL OF INTERNATIONAL Law 406 (1947). See Report of House Committee on 
Patents (1890), reprinted in Putnam, supra note 9 at 77 et seq., particularly 81-83. 
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Berne Union was created by a Convention signed in the year 1886 
and it represents the outstanding achievement in international copy- 
right relationships up to the present time. The Convention has under- 
gone a number of changes but its basic structure remains intact. 

In the form of a multi-lateral treaty, the Berne Convention creates 
a union of states for the purpose of maintaining a comprehensive 
system of copyright on an international level for the benefit of their 
respective nationals. Rights to be enjoyed and the limitations which 
affect them are set forth in the treaty, although in some instances 
these rights are made subject to reservations allowing for variation 
by domestic legislation. Except to the extent that specific or minimum 
rights are assured by the Convention, the breath of protection and 
the means of enforcement are governed by the laws of the respective 
countries in which protection is claimed. The essence of the Berne 
Convention is that an unpublished work of the national of a Conven- 
tion State and all works first published in a Convention State are 
entitled to protection throughout the Convention area. And one of 
the major tenets of Berne is the concept that this protection may 
not be conditioned upon formalities.’ 

The original treaty was supplemented by an additional Act adopted 
in Paris in 1896. A revision of the treaty took place in Berlin in 
1908, to which an additional protocol was added in 1914. In 1928 a 
new revision was adopted at a conference held in Rome. The Con- 
vention has recently again been revised, this time at a Conference 
held at B:ussels in June, 1948. Although signed by representatives 
of most of the member states, the last revision has not as yet been 
ratified by a number of the major countries." 

Not all countries of the world have adhered to the Berne Conven- 
tion. Neither the United States, Russia nor China, to mention a few, 





12 BerRNE ConvENTION Arr. 4, § 2. The Brussels Revision of 1948 is reproduced 
in Howe.., Tue Copyrricut Law 311-325 (3rd Ed. 1952). Earlier texts of the 
Berne Convention are reproduced in 2 Lapas, op. cit. supra note 5 at 1123-1174. 

The members of the International Union for the Protection of Literary and 
Artistic Works as of January 1, 1951, were as follows: Germany, Australia, 
Austria, Belgium, Brazjl, Bulgaria, Canada, Denmark, Spain, Finland, France, 
Great Britain, Greece, Hungary, India, Ireland, Iceland, Israel, Italy, Japan, 
Lebanon, Lichtenstein, Luxemburg, Morocco (French Zone), Monaco, Norway, 
New Zealand, Pakistan, Netherlands, Poland, Portugal, Roumania, Siam, 
Sweden, Switzerland, Syria, Czechoslovakia, Tunisia, Union of South Africa, 
Vatican City, Yugoslavia. Documents de la Conference reunie a Bruzelles, de 5 au 
26 Juin, 1948 (Berne Bureau 1951). 

13 My most recent information is that the following countries have ratified or 
adhered to the Brussels revision: Belgium, Spain, France, Lichtenstein, Luxem- 
burg, Monaco, Portugal, Union of South Africa, Vatican City, Yugoslavia, 
Israel, Turkey, Philippines. 
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have become parties to it. In the Western Hemisphere, only Brazil 
and Canada are members of the Berne Union today." 

At the time the Berne Convention was formulated, a parallel 
development was taking place in the Inter-American area.” The first 
attempt at a Convention was made in Montevideo in the year 1889, 
where a treaty was signed between Argentina, Bolivia, Paraguay, 
Peru and Uruguay. The United States did not become a party to it. 
That Convention permitted adherences from countries outside the 
Western Hemisphere but only subject to the acceptance by the 
respective signatory nations. In consequence, the adherences from 
France, Spain, Belgium and Italy were accepted only by Argentina 
and Paraguay. Germany’s adherence was accepted by Argentina, 
Paraguay and Bolivia. Austria’s only by Argentina. 

Thereafter a Convention for the protection of literary and artistic 
property was signed at Mexico City in 1902. The United States be- 
came a party to this Convention, which was likewise adopted by 
Costa Rica, Dominican Republic, San Sebastian, Guatemala, Hon- 
duras and Nicaraugua. The Mexico City Convention was revised at 
Buenos Aires in August, 1910, and is now usually referred to as the 
Buenos Aires Convention. Of all the Western Hemisphere Copyright 
Conventions, it has the greatest number of adherents and the United 
States is a party to it.’* The provision on formalities in the Buenos 
Aires treaty is as follows:'” 


3rd—The acknowledgment of a copyright obtained in one 
State, in conformity with its laws, shall produce its effects of 
full right, in all the other States, without the necessity of com- 
plying with any other formality, provided always there shall 
appear in the work a statement that indicates the reservation 
of the property right. 


The most recent attempt to create a more effective copyright 
system in the Western Hemisphere was the preparation and signa- 
ture on the Inter-American Convention at Washington, D.C., on June 


22, 1946. Although the document was signed by the twenty-one 
American Republics, only a small number of them have ratified the 





4 Haiti left the Berne Union March 26, 1943. 

18 For an outline of Inter-American relationship and a summary of local laws 
see CoprricHt PRoTECTION IN THE AmeERIcAS (Pan American Union 1950) by 
Canyes, CoLBORN, AND Piazza. 

16 Tt has been ratified by: Argentina, Brazil, Colombia, Costa Rica, the Do- 
minican Republic, Equador, Guatemala, Haiti, Honduras, Nicaragua, Panama, 
Paraguay, Peru, United States, Uruguay. See CoprricHT PROTECTION IN THE 
AMERICAS, op. cit. supra note 15 at 13. Mexico appears to have ratified the 
Buenos Aires Convention in February of this year. 

17 Td. at 199. 











302 WISCONSIN LAW REVIEW [Vol. 1953 


treaty. In the United States no action has been taken on the Inter- 
American Convention and its ratification has been strenuously op- 
posed. One of the principal grounds of the attack upon the Inter- 
American Convention was its rejection of any formality as a con- 
dition of international protection.'* 

In considering the United States law and our relationships with 
foreign countries, a distinction must be made between published and 
unpublished works. The latter are the subject of common law or non- 
statutory protection. The author’s property right in his work prior 
to publication is recognized without formalities and perpetually.’ 
Since the public presentation of a play, the public performance of a 
musical composition and the limited distribution of copies do not 
constitute publication, the recognition of the common law right plays 
an important part in the United States law.?° Essential to our present 
consideration is the important factor that common law rights inure 
to friendly aliens as well as citizens.” So without treaty or statutory 
reciprocal arrangement, the unpublished works of foreign authors 
are protected in the United States under common law without reg- 
istration, deposit or other formality. 

However, under our law when a work is published, whether that 
publication takes place in the United States or elsewhere, the com- 
mon law rights terminate and the work will pass into the public 
domain unless statutory copyright is secured. Statutory copyright is 
available not only to authors who are citizens of the United States, 
but to alien authors domiciled in this country at the time of first 
publication of their works.”? In addition, copyright is available to 
the citizen or subject of any country which “grants either by treaty, 
convention, agreement, or law, to citizens of the United States the 
benefit of copyright on substantially the same basis as to its own 


citizens.’’”8 





18 See SpeciAaL REPORT OF THE AMERICAN Bar ASSOCIATION COMMITTEE ON 
Copyricuts presented at the Annual Meeting, Atlantic City, N.J. (1946). 

For the text of the Inter-American Convention, see Copyrignt PROTECTION 
IN THE AMERICAS, op. cit. supra note 15 at 207. 

19 John Schulman, Author’s Rights, 7 Copyright PrRoBLeMs ANALYZED 23 
(CCH 1952). 

20 Author’s Rights, op. cit. supra note 19. See also in same Volume Tannenbaum, 
Practical Problems in Copyright; McDonald, The Law of Broadcasting; Finkel- 
stein, Public Performance Rights in Music; Burton, Business Practices in the 
Copyright Field; Farmer, The Perils of (Publisher) Pauline; Karp, Copyright 
Litigation. 

21 Palmer v. DeWitt, 47 N.Y. 532 (1872). Ferris v. Frohman, 223 U.S. 424 
(1912). 

22 Coprricut Cope 17 U.S.C. § 9a (Supp. 1952). 


3 Ibid. § 9b. 
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We presently enjoy reciprocal relationships with most, although 
not all, of the countries of the world. For the most part, these 
relationships do not rest on treaty, but upon a Presidential Proclama- 
tion that the country proclaimed accords copyright protection to our 
citizens on substantially the same basis as to its own citizens.* 

The element which must be taken into account under our reciprocal 
system as distinguished from the Convention pattern, is that in order 
to obtain the benefit of copyright every American author must comply 
with the requirements of the domestic law of each foreign country 
in which he desires protection for his work. Every foreign author 
must in turn comply with our domestic requirements and must at 
the same time comply with the domestic requirements of each other 
country in which formalities have not been abolished or waived by 
treaty or convention. These local requirements outside the United 
States may consist of registration, deposit, payment of fees, local 
publication, local manufacture and a variety of others, so that no 
one concerned with copyright matters is quite sure of the procedures 
to be followed or the consequences which flow from compliance or 
omission.” Were our authors and industries to rely solely on our 
pattern of reciprocal arrangements, they would be subject to such 
burdens and expense that their foreign protection, although theo- 
retically possible, would be a nullity in practice. And while in theory 
the method of securing copyright in the United States (except for 
the manufacturing provisions) is quite simple, its rigidity is exceed- 
ingly difficult to cope with, particularly for one not entirely familiar 
with our law. So foreign authors and publishers often find their 
rights in jeopardy. 

Our authors and industries, in seeking to protect their works in 
many countries, however, have fortunately been the beneficiaries 
of a provision in the Berne Convention through which they may 
obtain some back door protection, even though the United States 
is not a party to that treaty. The works entitled to protection un- 
der the terms of the Berne Convention are not only those first pub- 
lished in a Berne country, but also those published there simul- 
taneously with publication in another country. In many of the Berne 
countries, publication is construed to mean merely the offering of 
copies-for sale to the public, irrespective of where the editorial or 
manufacturing work is done. Taking advantage of this combination 





* See Proclamations, treaties and conventions, 17 U.S.C.A. p. 80 et seg. (1952). 

% Thid. 

26 See NicHotson, A MANUAL or Copyricut Practice 100, 103, 105, et. seq. 
(1945). Sanders, The Protection of Intellectual Property of American Citizens in 
Latin America, THe PusiisHers WEEKLY (June 21, 1941). 
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of elements, our nationals have adopted the practice of sending copies 
of books or other published works to Berne Convention countries, 
such as England or Canada, and placing them on sale there simulta- 
neously with the release of the works in the United States. In that 
fashion the work acquires the status of English or Canadian origin 
within the meaning of the Berne Convention, and protection is 
claimed under the treaty. This is a cumbersome and philosophically 
an undignified procedure, but far less precarious and burdensome 
that any attempt to cross every ‘‘t’’ and dot ever ‘4’’ so as to fulfill 
local regulations in every Berne country. 

Obviously our authors and industries should not be obliged to 
resort for protection of their rights to a treaty to which we are not a 
party and under which we grant no rights. But even more serious 
from a practical viewpoint, are the indications that the back door 
presently open to us may not continue to be available. The courts 
of at least one country have decided that the act of placing a book 
on sale is not sufficient to constitute publication within the meaning 
of the Berne Convention and that publication in a country requires 
something in the nature of manufacturing, or at least the perform- 
ance of editorial functions. So in that country we do not have protec- 
tion under the Berne Convention nor do we have any copyright 
protection whatsoever.” In addition, we are faced with a provision 
of the Berne Convention carried over from the Rome revision of 
1928, which authorizes its adherent countries to impose limitations 
upon the works of an author who is a national of a non-adhering 
country.”* The sentiment in the Berne area may well be inferred from 
the fact that in the Brussels revision of 1948 this provision for the 
limitation of protection was not removed but, on the contrary, was 
strengthened by providing that if the Berne country of first publica- 
tion imposes such a limitation the other Berne countries may follow 
it.22 Were the back door of the Berne Convention closed, we could 
not logically complain since the United States is not a party to it. 
We can only fall back on the pattern of reciprocity with all of its 
complexities. 

For many years efforts have been made to persuade the United 
States to adhere to the Berne Convention. The question of adherence 
by the United States has been the subject of hearings before the 





27Saher, American-Netherlands Copyright Problems, Wortp TrapeE Law 
JouRNAL, 371 (July 1946). Hirscu-BaLiin, Copyrricut PRorecTIoN or AMER- 
ICAN Books IN THE NETHERLANDS; with an introductory note by Sam B. Warner. 
Distributed 1950 by American Book Publishers Council, Inc. 

28 Article 6, 2 Lapas, op. cit. supra note 5 at 1160-1161. 

29 Article 6, HowELL, op. cit. supra note 12 at 314. 
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Senate. From the testimony given at these hearings, it is obvious 
that the overwhelming preponderance of opinion is that something 
must be done to straighten out our International Copyright relation- 
ships.*® The Berlin revision of the Berne Convention (1908) was sub- 
mitted to the Senate by President Hoover in 1931 and the Rome 
revision by President Roosevelt in 1934. On two occasions commit- 
tees of the Senate have recommended adherence, but nothing has 
happened.*! 

There have been a variety of objections to adherence to the Berne 
Convention, and one of the principal, if not the most important 
ground of opposition, has been Berne’s insistence upon copyright 
without formalities. The term ‘‘automatic’”’ copyright has been the 
shibboleth for the opposition. 

When UNESCO undertook to study the question of International 
Copyright and to act as a catalytic agent in the establishment of an 
International Convention on Copyright, it soon became obvious that 
the contest over formalities would start anew. 

It was only in 1950, when a Committee of Experts met in Wash- 
ington, that an agreement could be reached on the question of formal- 
ities and that is the origin of Article III. It represents a great con- 
cession on the part of the Berne countries and to us is a compromise 
only in the sense that instead of the word ‘‘copyright,’’ which meaus 
nothing in some foreign languages, the © becomes the symbol of 
notice for all works instead of for only a limited category.*? The ad- 
ditional provision that the notice need not be affixed in any specified 
place but may be imprinted in a manner and location designed to 
give reasonable notice of the reservation of copyright is a logical con- 
cession on our part. So the solution adopted in Article III conforms 
to the spirit of our law concerning the securing of copyright by pub- 
lication with notice and eliminates for international purposes only 
the traps which have caused so much heartache and loss of property 
rights. The question of registration and deposit will be discussed in 





80 See for example Hearings on H.R. 6990, 71st Cong., 2nd Sess. (April 3, 4 and 
11, 1930); Hearings on S. 1928, 78rd Cong., 2nd Sess. May 28 and 29, 1934; 
Hearings on Executive E [Senate Foreign Relations Committee] 75th Cong. 
Ist Sess..(April 12 and 13, 1937); Hearings on Executive E (Senate Foreign Re- 
lations Committee] 77th Cong., ist Sess. (April 15 and 17, 1941). As to recent 


opinion see Hearings on H.R. 4059, 82nd Cong., 2nd Sess. (January 28, 30, 
ebruary 1, 1952). 
31 Executive Report No. 1, 75th Cong., 2nd Sess. (Nov. 26, 1937). Executive 
Report No. 2, 76th Cong., 1st Sess., (Apr. 11, 1939). 
22 Coprricut Copre 17 U.S.C. § 19 (Supp. 1952). For the proceedings and 
recommendations at the 1950 Meeting, see 3 UNESCO Copyrricut BULLETIN 
(Nos. 3-4, 1950). 
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connection with the analysis of the arguments advanced in opposition 
to Article III. 

It should be realized that Article III is not a one-way street. It is 
of equal importance to our authors and industries as it is to foreigners, 
that there be some unified method of protecting themselves in all 
countries which require formalities, and every convention has had 
as one of its primary objects the solution of this problem.** Con- 
sequently, if Article III were eliminated little interest would be 
shown by anybody in the Universal Convention, since most countries 
which would adhere to it already have some kind of copyright rela- 
tions, and were it necessary to continue to comply with a variety of 
formalities, all of us might just as well continue with the present 


chaotic system. 

The argument that has been made against Article III appears to 
stem from a basic premise that the public interest will be best served 
by keeping the rights of authors within the strictest possible limits, 
at least insofar as copyright law is concerned. Thus, in commenting 
on this phase, the critic of Article III says: 


The ideal copyright law is thus one that contains the exact 
mixture of stimulus to the author and freedom to copy... . 
We discourage placing works under copyright by our require- 
ments of notice and registration accompanied by a fee. 

Nobody, to my knowledge, has ever contended that the progress 
of science and the useful arts would be promoted by our secur- 
ing for our authors greater copyright protection abroad. 

The productivity of our authors is not curtailed by fear of the 
unauthorized use of their works in some foreign country. In fact, 
the American market for writings is so great that the possibility 
of foreign sales seldom, if ever, acts as an effective stimulus to 
writing. 

It is, or course, regrettable whenever one of our authors loses 
potential foreign royalties, even if the loss is due to his own 
negligence. Everything else being equal, the less effort and 
acumen that are required to comply with the law, the better the 
law is. Unfortunately, however, everything else is not equal. 
Our Constitution gives Congress power to grant copyright only 
to promote the progress of science and useful arts.* 


I, for one, cannot agree with this narrow concept of the public 
policy of the United States. We were one of the earliest countries to 
adopt copyright laws, and we followed in the English pioneer tradi- 
tion in this field. Our copyright laws have been liberalized and ex- 





33 Mr. Warner, himself, recognizes this. Warner, op. cit. supra note 2 at 496. 
* Td. at 498, 503, 499, 505. 
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tended from era to era. The very Act of 1909 was intended to “open 
a path for authors beside and not through the quagmire which had 
been created under the old law.’’*® As recently as 1949, Congress 
liberalized the law concerning ad interim copyright and the applica- 
tion of the manufacturing clause, a forward step although one which 
unfortunately did not go far enough.* Still more recently, Congress 
amended Section 1(c) of the Copyright Act so as to accord to non- 
dramatic literary works the exclusive right of public performance for 
profit and recording.*” Our courts have constantly endeavored to 
preserve copyright whenever they were not prevented from doing 
so by the rigidity of a poorly drafted and outmoded statute.** All 
of this bespeaks a welcome acceptance of copyright and not, as 
the foregoing quotations would indicate, a grudging acquiescence in 
it. The unfortunate consequences which have resulted from a poorly 
drawn statute, should not be confused with the public policy of our 
nation and our public interest. 

Nothing in the cases or literature on this subject suggests that the 
purpose of our formalities is to ‘discourage’ the securing of copy- 
right. On the contrary, the Supreme Court has said that: 


... the object of the statute is to give notice of the copyright to 
the public, by placing upon each copy, some visible shape, the 
name of the author, the existence of the claim of exclusive right 
and the date at which this right was obtained.*® 


Our true public policy was expressed by Judge Learned Hand, 
when he said: 


We are unwilling to allow a barefaced infringer to invoke an 
innocent deviation from the letter that could not in the slightest 
degree have prejudiced him or the public.‘ 


Herbert A. Howell, formerly Assistant Register of Copyrights, 
phrases it this way: 


Thus the present law operates as an invitation, while the old 
law was a seemingly grudging extension of privilege because of 





% Judge Learned Hand in Mittenthal v. Berlin, 291 Fed. 714, 715 (1923). 

3% Amendment to §§ 16, 22, 23 of Coprriagnt Cope by Act of June 3, 1949 
(63 Srar. 153). 

87 Pub. L. No. 575, 82nd Cong., 2nd Sess. (approved July 17, 1952, eff. Jan. 1, 
1953). Schulman, Recording Base Widens, 1 Tue AMeRIcAN WRITER (Oct. 1952). 

38 National Comics Publications v. Fawcett Publications, 191 F.2d 594, 602 
ry Shapiro Bernstein & Co. v. Jerry Vogel Music Co., 161 F.2d 406, 409 

8° Lithograph Co. v. Sarony, 111 U.S. 53 (1884). 
a “a Comics Publications v. Fawcett Publications, 191 F.2d 594, 603 
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the taint of monopoly in the grant. This change of attitude 
toward the author is worth noting, faint though it be, for it is 
the basis of all modern copyright law reform. The author is 
rightly to be deemed a public benefactor instead of a greedy 
monopolist to be hedged about by hampering restrictions upon 
adequate protection for his output.“ 


An additional word is necessary concerning the statement that 
“‘we discourage placing works under copyright by our requirement 
of notice and of registration accompanied by a fee.’’*? Under the 
rule laid down in Washingtonian Publishing Company v. Pearson,* 
registration and deposit are not necessary to secure copyright and 
have not been required since the Act of 1909. Our only require- 
ment for that purpose is the publication of the work with the proper 
copyright notice. Registration and deposit are required only as a 
procedural step when an action for infringement is to be instituted, or 
when a specific demand for deposit of a particular work is made by 
the Register of Copyrights.‘ So Article III of the Convention is 
entirely consistent with the basic formality of our law, i.e., the claim 
of copyright by the imprinting of a notice. 

Although Article IIT will require a revision of the manufacturing 
provisions of the Copyright Act applicable to books and periodicals 
of foreign origin in the English language, and the modification of the 
provision whereby a copyright may be nullified if the proprietor 
fails to deposit a work in response to a specific demand of the Reg- 
ister, we retain the complete freedom to require any formalities we 
desire for works of our national origin, and to continue the statutory 
provision for deposit of all copyrighted works as a procedural con- 
dition on the commencement of an action for infringement.“ 

Nor can any weight be given to the argument that we cannot 
consistently with the public interest adhere to the Universal Con- 
vention and simplify copyright procedures unless our statute is 
revised to include a provision concerning fair use analagous to that 
contained in the English statute.“ Although our Copyright Act does 
not contain any statutory provision on the subject, a broad doctrine 
of fair use has been developed by the Courts and is well recognized 
today as part of our law. It provides adequate protection for the 





41 Howell, op. cit. supra note 12, at 61. 

“ Warner, op. cit. supra note 2, at 503. 

4 306 U.S. 30 (1939). 

“ Coprricnt Cope 17 U.S.C. $$ = 14 (1946); Washingtonian Publishing 
Company v. Pearson, 306 U.S. 30 (19 39). 

Article III, subdivisions 2 and 3. See note 3, supra. 

Warner, op. cit. supra note 2, at 504-506. 
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public interest. See Oxford Book Co. v. College Entrance Book Co.,* 
and Sampson & Murdock Co. v. Seaver-Radford Co.,“* wherein Judge 
Putnam said: 


So, also, it is clear that, under some circumstances and for cer- 
tain purposes, a subsequent publisher may draw from the earlier 
publication its identical words, and make use of them. This is 
peculiarly so with reference to works in regard to the arts and 
sciences, using those words in the broadest sense, because, with 
reference to them, any publication is given out as a develop- 
ment in the way of progress, and, to a certain extent, by common 
consent, including the implied consent of the first publisher, 
others interested in advancing the same art or science may com- 
mence where the prior author stopped. This includes medical and 
legal publications, in which the entire community has an interest, 
and which the authors are supposed to give forth, not only for 
their own pecuniary profit, but for the advancement of science. 


In support of his opposition to the Convention, Mr. Warner poses 
the hypothetical case of an importation of a consignment of news- 
papers, magazines, pamphlets and books from Czechoslovakia.*® The 
argument is not persuasive. Czechoslovakia as a proclaimed country™ 
already has the benefit of copyright. Czech authors of books, maga- 
zine articles, newspapers, plays and music, may all secure copyright 
in the United States. Since their books and periodicals are not usually 
written in English, the manufacturing clause does not affect them. 
At most, the Czech authors and publishers are presently obliged to 
imprint the word ‘‘copyright,’’ the year of first publication and the 
name of the proprietor, so as to comply with our law. If the rule in 
Heim v. Universal Pictures Co.*' is followed, these Czech authors 
and publishers do not have to even aflix the copyright notice on their 
works until copies are sent to the United States. Until then they have 
the benefit of copyright merely by complying with their own laws. 

But even if the rule of the Heim case were disregarded, the dif- 
ferences effected by the Universal Convention would be as follows: 

(a) The Czech printer could affix the © as the copyright symbol, 
instead of using the word ‘‘Copyright’’ or the abbreviation ‘‘Copr.”’ 

(b) The notice could be affixed at any place ‘“‘designed to give 
reasonable notice of the reservation of copyright’’ instead of being 
printed on the title page or the next succeeding page. 





47 98 F.2d 688 (1938). 

#8 140 Fed. 539, 541 (1905). 

49 Warner, op. cit. supra note 2, at 500-503. 
50 45 Sra. 2906, 17 U.S.C. § 8 (1946). 

51 154 F.2d 480 (1946). 
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(c) The Czech publisher would not be required to respond to a 
demand by the Register for the deposit of a copy. (It should be 
observed that if the Czech publisher presently does not want to make 
the material available, he would hardly respond to a demand for a 
deposit. Consequently there is little difference in the “availability’’ 
of the work.) 

In any event, the hypothetical Czech author or publisher, or the 
Czech Government itself, desiring to utilize copyright as a device to 
restrict the dissemination of information, would undoubtedly use 
every precaution to comply strictly with our Copyright Act. With 
that motivation and with ample resources, the difficulties of comply- 
ing with formalities throughout the world, however great a burden, 
would not be an insurmountable obstacle. So, the rejection of the 
Universal Convention would not give us any greater security than 
we have today under our reciprocal arrangement with Czechoslovakia. 

The basic fallacy of Mr. Warner’s criticism is its disregard of 
substance in its insistence upon form. From our viewpoint it is a 
virtue of the Universal Convention that it provides a formula which 
preserves the substance and yields only on form. 























Comments 


THE SAFE PLACE STATUTE—UP TO DATE 


Since its original passage in 1911, the Wisconsin Safe Place Stat- 
ute! has been involved in litigation before the Supreme Court of 
Wisconsin some 160 times. Over 50 of these cases have been argued 
in the twelve years since the only thorough discussion of the Statute 
was published. That discussion can be found in a 1940 Wisconsin 
Law Review article by Henry 8. Reuss entitled Thirty Years of 
the Safe Place Statute,? which will be referred to hereafter simply as 
the ‘1940 article.” 

The purpose of this comment is to present the Safe Place Statute 
as it stands today, with emphasis on the cases decided since the 1940 
article appeared. In addition there has been provided a comprehen- 
sive index® to essentially all of the cases which have involved the 
Statute. This index is presented in two parts: 


Appendix I: Here specific judicial construction of the statute is 
arranged in a manner similar to a statutory annotation, but in 
summary form and broken down into‘considerably more detailed 
subject headings under each section of th 


Appendix II: This is an index of words and 
fact situations covering all points not handl 






The main body of this comment is organized in th\same outline 
form used in the 1940 article, and for a complete picture of the earlier 
development of the Statute that article should be consulted.‘ Note 
also that all of the new decisions® are not discussed, but they are all 
included in the appropriate appendix. 


I. LIABILITY OF POSSESSORS OF LAND 
TO PERSONS THEREON 


A. For Active NEGLIGENCE 


The general rule is that where the sole cause of the injury active 
human negligence, the Statute does not apply. However, it was 


1 Wis. Srats. §§ 101.01, 101.06 and 101.07 (1) (1951). For the history of 
amendments to the statute see footnote 1, 1940 Wis. L. Rev. 335. 

21940 Wis. L. Rev. 335. : 

* The indexes must be used together since all of the cases are not necessarily 
given separate treatment in each index. 

* Note 2, supra. 

5 The decisions since 1940. 

* Northwestern Casualty & Surety Co. v. Indus. Comm., 194 Wis. 337, 216 
N.W. 485 (1927). 
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early held that if the injury was caused by a combination of active 
negligence and defective structure or equipment, the Statute does 
apply.’ This view has recently been reaffirmed in Hipke v. Industrial 
Commission,® where an employee in a paper pulp plant was severely 
burned by acid which escaped when a fellow employee negligently 
forgot to close one of the doors on a pulp pressure cooker. While 
there was no direct holding as to active negligence alone, both the 
Industrial Commission and the court said that since there was no 
defect of plant or equipment there was no violation of the Safe Place 
Statute.° 


B. For NATURAL OR ARTIFICIAL CONDITION OF THE PREMISES 


(1) To Trespassers 


The Statute is very clear on the point that anyone who is classed 
as a trespasser is incapable of recovering for injuries caused by a 
violation of the Statute,’° and the court has so held in numerous 
cases, the most recent of which was Harder v. Maloney." In that 
case the plaintiff entered a tavern that was being fumigated and had 
the doors sealed and warning signs posted. Plaintiff was held to be a 
trespasser and as such unable to claim under the Statute.” 


(2) To Gratuitous Licensees 


The Statute specifically defines a ‘‘frequenter’’ as ‘every person, 
other than an employe, who may go in or be in a place of employ- 
ment or public building under circumstances which render him other 
than a trespasser.’’!* The Statute also spells out just when and where 
the frequenter is protected,“ and the court has approved both the 
definition of, and the protection afforded to, anyone designated a 
frequenter.* In the light of this statutory and judicial treatment, 


7 Czapinski v. Thomas Furnace Co., 158 Wis. 635, 149 N.W. 477 (1914). 

§ 261 Wis. 226, 52 N.W.2d 401 (1952). 

® Thus there could be no recovery under Wis. Stats. § 102.57 (1951) which 
provides that if a safety statute is violated and the Workmen’s Compensation 
Act applies, then the injured party is entitled to a 15% increase in compensation. 

10 Wis. Strats. § 101.01 (5) (1951). 

11 250 Wis. 233, 26 N.W.2d 830 (1947). 

#2 It should be noted however, that an act of trespass may be so long con- 
tinued and acquiesced to by the owner or employer as to lose its character as a 
trespass in which case the actor becomes, for the purposes of the Statute, a 
io Tomlin v. Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 (1936). 

13 Note 10, supra. 

4 Wis. Strats. §§ 101.06, 101.07 (1) (1951). 
on Gosh. States F. & G. Co. v. Christiansen & Bernett, 193 Wis. 1, 212 N.W. 
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there seems to be little point in attempting to use thé common law 
distinctions as to invitee and licensee. In fact, while these distinc- 
tions have at times been incidentally mentioned by the court, it has 
not been in a way that would indicate that they are of any importance 
in deciding liability under the Statute. 


It would appear that the court has not gone as far as was indicated 
in the 1940 article toward removing the common law requirement 
that a person who is injured cannot recover if the dangerous condi- 
tion was, or should have been, discovered by him. While the court 
has found liability in cases where the structural defect was in plain 
sight,!* such decisions have in almost every instance been based on 
the fact that the injured party had some excuse for not seeing the 
defect)” or for forgetting the defect.'® 

The rule under the Statute is simply that while assumption of risk 
is no longer a defense,’® the frequenter nevertheless has the duty to 
exercise ordinary care for his own safety.?° But the duty after all is 
only one of ordinary care, and as to discovering dangerous conditions 
a person is not bound to see every defect and danger in his path, even 
if plainly observable," or even to remember the existence of a defect 
of which he has knowlege.” In Prehn v. C. Niss & Sons, Inc.,* the 
court clearly stated that where there is no excuse for not seeing the 
defect the failure to avoid injury is contributory negligence. 


Examples of the above rule in operation are these: There is an 
excuse for not seeing a defect when a person enters a vestibule through 
an outer door and is so immediately faced by another door that she 
might reasonably fail to notice a step, over which she trips, in front 
of the second door;* but there is no excuse when a person sits ten 
feet away from a plainly visible lecture platform for over an hour, 
and after the lecture trips over the platform.” 





16 Hommel v. Badger State Inv. Co., 166 Wis. 235, 165 N.W. 20 (1917); Bunce 
v. Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931). 


17 [bid. 

18 Vogelsburg v. Mason & Hanger Co., 250 Wis. 242, 26 N.W.2d 678 (1947); 
Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 N.W.2d 42 (1952). 

19 Washburn v. Skogg, 204 Wis. 29, 233 N.W. 764, 235 N.W. 437 (1930). 

20 Du Rocher v. Teutonia Motor Car Co., 188 Wis. 208, 205 N.W. 921 (1925). 

21 Notes 15 and 18, supra. 

2 Note 17, supra. 

23 233 Wis. 155, 288 N.W. 736 (1939). 

* Hommel v. Badger State Inv. Co., 166 Wis. 235, 165 N.W. 20 (1917). 

% Note 23, supra. 
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(3) To Business Visitors 
(a) Realization of the Risk 


The discussion under the heading (2) Gratuitous Licensees, is ap- 
plicable here too since the rules applicable are the same, both busi- 
ness visitors and gratuitous licensees coming under the class denom- 
inated “frequenters.’’* 


(b) Assumption of Risk and Contributory Negligence 


Assumption of risk has been expressly abolished as a defense under 
the Statute,?” but contributory negligence, as modified by the com- 
parative negligence statute, is still available to the defendant.** Thus, 
using an unlighted stairway was held to be assumption of risk but 
not contributory negligence and plaintiff recovered;?® and similarly 
using a defective platform as a stage is assumption of risk but not 
contributory negligence and therefore plaintiff recovered.*® 


(c) Abrogation of Immunities 


Charitable and religious organizations, as well as governmental 
units, have lost much of their common law immunity by force of the 
Statute. For a discussion of this point, see VI. Liability of Persons 
in Charitable, Municipal, Parental or Co-Employe Relationships, infra. 


(d) Standard of Care 


Under the Statute, the employer or the owner of a public building 
has an absolute, non-delegable duty to make the employment and 
place of work, or the public building, as safe as the nature of the 
employment or the building will reasonably permit.*! As to the em- 
ployer this duty extends to both structural defects and temporary 
conditions, while as to the owner of a public building the duty ex- 
tends only to structural defects.** The many ramifications of the 


2A pegmete i is uniformly defined as one who is in a place of employment or 
Go. ¥; Christies building other than as an e +e or a trespasser. United States F. & G. 
hristiansen & Bernett, 193 Wis. 1, 212 N.W. 660 (1927); Tomlin v. Chi. 
. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 (1936) ; see also Wis. Strats. 
is 101 01(5) (1951). 
27 See Assumption of Risk under Defenses, Appendix IT. 
28 See Contributory Negligence and Comparative Negligence under Defenses, 
Appendix II. 
9 Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 250 (1924). 
ond _——— v. West Side Businessmen’s Ass’n, 246 Wis. 586, 18 N.W.2d 487 





31 See cases under §§ 101.06 and 101.01 (11), Appendix I. 
32 Holcomb v. Szymezyk, 186 Wis. 99, 202 N.W. 188 (1925). 
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duty problem can be easily seen by referring to the cases digested 
under § 101.06, Appendix I. 

The only significant recent case concerning the general standard 
of care which must be met under the Statute is Saxhaug v. Forsyth 
Leather Co.* The court once again said that the duty owed under 
the Statute is greater than that at common law, and therefore where 
a statutory requirement is not met no amount of care on the part 
of the owner or employer will excuse him from liability. Nevertheless, 
as the 1940 article pointed out, in actual operation the distinction 
between the common law ‘reasonably safe’’ and the statutory “as 
as safe as the nature of the place or business will reasonably permit’’ 
may have little effect when applied by the jury. 

The common law requirement, that before the owner or occupant 
of premises can be held liable he must have either actual or construc- 
tive notice of the dangerous defect, has been generally held to apply 
under the Statute as well.* Also, as at common law, actual notice is 
necessary where the defect has been created by a third party not 
within the occupant’s control, but constructive notice is sufficient 
where the defect was created by the occupant himself or his agent.* 

The 1940 article mentioned that, in effect, constructive notice is 
the equivalent of no notice at all. It would seem that this is the true 
state of the law, but 2 recent decision indicates that the rule might 
not be as clear as it once seemed. In Thoni v. Bancroft Dairy Co.* 
plaintiff slipped on a slightly uneven asphalt floor and was injured. 
The floor was evidently no more uneven than is common in that 
type of flooring. After discussing the slightness of the defect, and the 
fact that the floor was probably as safe as any of its kind, the court 
said that if the defect causing the injury was so insignificant that it 
was not appreciable to the sight of the ordinary person, then it was 
not a violation of the Statute. This statement on its face would seem 
contrary to the general rule that even a hidden defect brings liability 
under the statute,*’ so it should be immaterial whether the defect is 
appreciable to human sight, at least where the defect has been caused 
by the occupant or his agent. Here the defect, if any, was created by 
the owner of the building or the contractor, over whom the owner had 
control, who laid the floor, and thus constructive notice would be 
sufficient.** 





33 252 Wis. 376, 31 N.W.2d 589 (1948). 

* Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930). 

% See Notice of Defect, Ap pendix IL. 

% 255 Wis. 577, 39 N.W.2d | 690 (1949). 

37 Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 N.W.2d 42 (1952). 
38 Note 35, supra. 
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It would seem that the better interpretation of the opinion in the 
Thoni case is not that constructive notice cannot exist unless the 
defect is appreciable to the sight of an ordinary person, but rather 
that in this particular fact situation the unevenness of the floor, con- 
sidering its minuteness, was not a defect at all and therefore could 
not have made the place unsafe under the Statute. 

As to the distinction between structural defects, for which there 
is liability, and temporary defects, for which an employer but not 
an owner of a public building is liable, see Temporary Defects, Ap- 
pendix II. This distinction is important in that a plaintiff injured be- 
cause of a temporary, non-structural defect or condition must estab- 
lish that the place was one of employment and not merely a public 
building. The most important decision in this respect was Prehn v. 
C. Niss & Sons, Inc.**® The opinion set out both the problem and the 
solution as follows: 

In previous cases, Erbe v. Maes, supra, and Holcomb v. 
Szymezyk, 186 Wis. 99, 202 N.W. 188, this court has stated 
without deciding the question of whether one who is owner of a 
building and also is maintaining it as a place of employment is 
liable only for structural defects as owner or sustains the larger 
liability of an employer. The case at bar squarely presents this 
question and, having given it full consideration, we hold that a 
person in the situation above outlined sustains not merely the 
liability of an owner under the safe place statute but also the 
larger liability of one conducting a place of employment. Hence, 
if there is a failure to comply with the requirements of the safe 
place statute, the mere fact that the injury is caused by a defect 
other than a structural defect would not of itself be sufficient to 
excuse from liability one who is both employer and owner. 

Since the defendant above was a retail store, it is reasonable to 
assume that similar businesses will be held to the expanded duty out- 
lined by the court.*® 

While the Prehn rule should be of considerable benefit to the plain- 
tiff, it should be remembered that it will still be necessary to estab- 
lish that the place was used in some manner for purposes of employ- 
ment. That this may be difficult was pointed out in the case of 
Kirchoff v. Janesville“ involving a student in a vocational school who 
was injured while using an unguarded wood working machine. Since 
schools are specifically included in the definition of ‘‘employer’’ under 


3° Note 23, supra. 
40 In the Prehn case defendant was relieved from liability because plaintiff was 


found to be contributorily negligent. 
41 255 Wis. 202, 38 N.W.2d 698 (1949). See also, Herrick v. Luberts, 230 Wis. 
387, 284 N.W. 27 (1939); Cegelski v. City of Green Bay, 231 Wis. 89, 285 N.W. 


343 (1939). 
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the Statute,‘? it would seem that the Prehn rule would apply, the 
school being both a public building and an employer. However, the 
court found defendant school free from liability on the ground that 
the school was not a place of employment as to its students—and by 
implication would not be a place of employment as to any other 
frequenter.“* This conclusion was founded on the following principles: 
(1) A student is not an employee of the school; (2) the purpose of a 
school is not to produce goods for profit but rather to increase the 
student’s ability as a workman for some job outside of the school; 
and therefore the school does not come under the definition of a 
place of employment, 7.e. a place where an “‘industry, trade or busi- 
ness’’ is carried on.*4 

Unless this is just an indication of the court’s reluctance to hold a 
governmental unit liable in tort unless expressly required to do so by 
the Statute, the Kirchoff case would seem to limit the Prehn rule 
to premises where the persons employed are directly concerned with 
producing profit, and casts a serious shadow on the theory that any 
building maintaining one or more employes (which would in effect 
apply to almost every building of any considerable size) will be 
classed as a place of employment so as to impose liability for in- 
juries resulting from defects other than structural.“ 


Ii. LIABILITY OF VENDORS OF LAND 
TO PERSONS THEREON 


Possession, control or dominion over the premises are necessary 
to charge a person with the duty of an owner of a building, and where 
a sale is involved such owner-vendor is liable for any defect existing 
at the time of the sale, but not for defects arising after the vendee 
has taken possession unless said vendor has the right to enter the 
premises to perform necessary maintenance.*’ 


III. LIABILITY OF LESSORS OF LAND 
TO PERSONS THEREON 


The lessor retains his common law duty** plus whatever enlarged 
duty is imposed by the Statute upon the owner of a public building 


4 Wis. Laws 1931, c. 161. 

48 This seems contrary to the implication in Juul v. School Dist., 168 Wis. 111, 
169 N.W. 309 (1918) to the effect that if a school district was an employer it 
would be liable to frequenters for injuries caused by temporary conditions, 

“ Wis. Stars. § 101.01 (1) (1951). 

# 1940 Wis. L. Rev. 335, 340. 

#1940 Wis. L. Rev. 335, 347; see also the discussion under part VI, infra. 

47 Friemann v. Cumming, 185 Wis. 88, 200 N.W. 662 (1924). 

48 Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930). 
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or place of employment as the case may be. The statutory duty 
applies especially to any portions of the premises which remain under 
the lessor’s control and are either open to the public or used in com- 
mon by the tenants, provided the premises come under the Statute.*® 
For a digest of all the cases on the subject see § 101.06, Appendix I. 


IV. LIABILITY OF PERSONS SUPPLYING CHATTELS 
FOR THE USE OF OTHERS 


The employer definitely has a duty to supply “‘safe’’ equipment 
to his employes and is liable for any injuries resulting to either em- 
ploye or frequenter because of unsafe equipment.®® The owner of a 
public building, however, is not liable for defective chattels provided 
by him. Thus in Gokey v. Electric Household Utilities Corp.* where 
the landlord furnished a washing machine for the use of his tenants, 
which proved defective and caused injury to plaintiff, he was held 
not liable since it was not a “structural’’ defect. 


V. LIABILITY OF PRINCIPAL CONTRACTOR FOR 
UNSAFENESS OF PREMISES UNDER CONTROL OF 
INDEPENDENT CONTRACTOR 


Not only is there no liability for negligence of an independent con- 
tractor as to a place over which the principal contractor or owner has 
no control,” but in addition it is not necessary that the control of 
the independent contractor be complete. In Johannsen v. Peter P. 
Woboril, Inc.® the independent contractor involved was a painter 
and had only partial control over his work area. In the course of the 
painting the paint shop was moved from place to place and on this 
occasion was set up near a welding machine. Some of the paint spilled 
and a welder was badly injured when his torch set the paint on fire. 
The owner-employer was held free from liability but the independent 
contractor was liable on the ground that he was the equivalent of 
the “‘owner”’ of the portion of the floor space he used even though 
he was admittedly not in exclusive control thereof. 

4° Flynn v. Chippewa County, 244 Wis. 455, 12 N.W.2d 683 (1944); Grossen- 
bach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935). 

5° Carlson v. C. & N. W. Ry., 185 Wis. 365, 200 N.W. 669 (1924); Hahn v. 
Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); Van De Zande v. C. & N. W. Ry., 
168 Wis. 628, 170 N.W. 259 (1919). See also proper headings in appendices. 

51 241 Wis. 385, 6 N.W.2d 189 (1942). 

52 Connor v. Meuer, 232 Wis. 656, 288 N.W. 272 (1939). 

53260 Wis. 341, 51 N.W.2d 53 (1952). However, if the principal contractor 
does retain sufficient control then he is liable: Sandeen v. Willow River Power 
Co., 214 Wis. 166, 252 N.W. 706 (1934); Neitzke v. Kraft-Phenix Dairies, Inc., 
214 Wis. 441, 253 N.W. 579 (1934). 
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VI. LIABILITY OF PERSONS IN CHARITABLE, MUNICIPAL, 
PARENTAL, OR CO-EMPLOYE RELATIONSHIPS 


A. CHARITABLE IMMUNITY 


In this area the Statute has completely eliminated any privilege 
which charitable or religious organizations had at common law. For 
various cases on this point, see appropriate headings in both appen- 
dixes. 

B. GOVERNMENTAL IMMUNITY 

Under the Statute it is clear that the mere fact that a govern- 
mental unit is involved is no defense. This was recognized in Heiden 
v. Milwaukee® where the court held that a city or school district is 
liable regardless of whether they are acting in a proprietary or gov- 
ernmental capacity. 

The most important new decision under this section was Holz- 
worth v. State. It is important not for its facts, but for its blanket 
holding that the amendment to the Safe Place Statute making pub- 
lic corporations, etc., liable’’ has no application to the State of Wis- 
consin as such. The rule was laid down that by the Statute the State 
of Wisconsin has neither made itself liable for personal injuries nor 
consented to be sued, the theory being that the Statute does not de- 
termine liability but rather establishes a standard of care.** 

In the 1940 article it was pointed out that the court was reluctant 
to hold a school district liable prior to the amendment which brought 
school districts under the Statute.®® So in Sullivan v. School District,® 
involving a student injured while using a manual training saw, the 
school was held not liable on the grounds that while it was an em- 
ployer and had a duty as to temporary defect insofar as frequenters 
were concerned, the student was not a frequenter. Now that the 
Statute specifically includes school districts as employers so that they 
are no longer immune from liability, the court has dropped the idea 
that a student is not a frequenter and in its place has adopted the 
tule that a school is not a place of employment as to its pupils," and 





™ Wis. Srats. §§ 101.01 (3), 101.01 (13) (1951). 

% 226 Wis. 92, 275 N.W. 922 (1937). 

% 238 Wis. 63, 298 N.W. 163 (1941). 

57 Note 42, supra. 

5* This seems inconsistent with the idea that religious, charitable and most 
other governmental organizations have lost their immunity. 

5° Note 42, supra. 

6° 179 Wis. 502, 191 N.W. 1020 (1923). 

* Kirchoff v. Janesville, 255 Wis. 202, 38 N.W.2d 698 (1949). 
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therefore is still not liable for injuries caused by temporary defects. 
The only logical explanation is that the court has recognized that 
merely being classed as an ‘‘employer’’ is not the same as operating a 
“place of employment’”’ and that the place must be primarily one of 
employment and not merely one where employment is incidental, 
which is the case with a school whose primary purpose is education 
and not profiting from the labor of employes. 

The general principle that governmental immunity, except of the 
state, has been lost by operation of the Statute seems to have been 
lost sight of in Kirchoff v. Janesville.* In their opinion the court 
stated that: 


The defendant was engaged in the discharge of a govern- 
mental function and therefore not liable for the negligence of its 
employees engaged in the discharge of that function. 


It is clear that the above conclusion is correct if the negligence in- 
volved is solely active negligence,“ but that applies in all cases and 
not just those involving governmental units. However, it is manifest 
from the law itself that the owner or employer has certain duties as 
to construction and maintenance of buildings or equipment or both, 
duties which are physically performed by employes in most cases, 
and the fact that the employe negligently fails to make the place 
safe as he was instructed to do in no way relieves the owner or em- 
ployer from liability since these duties are classed as non-delegable.® 

Yet in the Kirchoff case the accident occurred because of an un- 
guarded wood working machine, a temporary condition of a machine, 
and not solely from active negligence, and it would seem that if the 
court meant what it said it directly contradicted the general pattern 
of the Statute. If the court meant only that since a school is not 
liable for temporary defects, it is not liable for the acts of its employes 
which create such defects, then the statement is at least more under- 
standable but should have been restricted to functions concerning 
temporary defects and not to any governmental function. 





8 Note 41, supra. 

8 Note 61, supra. 

* Northwestern Casualty & Surety Co. v. Indus. Comm., 194 Wis. 337, 216 
N.W. 485 (1927). 

% Mickelson v. Cities Service Oil Co., 250 Wis. 1, 26 N.W.2d 264 (1947); 
‘on Mut. Liab. Ins. Co. v. Chain Belt Co., 224 Wis. 155, 271 N.W. 828 
1937) 

For which an employer would be liable, see Machinery, Appendix II. 
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C. Disasiniry oF CHILD To SuE PARENT 


It is well established in Wisconsin that, at common law, a child 
may not sue his parent in tort.® Since charitable and religious im- 
munity have been abolished by the Statute, it might be that parental 
immunity would be too, but as yet there has been no decision on 
this point. 

D. Co-EMPLOYES 


Whether the definition of ‘‘employer’’ in Section 101.01 (3), which 
includes ‘‘any agent, or other person, having control or custody of 
any employment, place of employment, or of any employe,’’ would 
apply to supervisory employes, thus making them personally liable 
as an employer, has not been decided. The better view would seem 
to be however that such should not be the case but that an employe 
should not be personally liable for the negligent maintenance of a 
fellow employe who happens to be under his control.® 


CONCLUSION 


Today the Workmen’s Compensation Act is the exclusive remedy 
where it applies,®® so that the majority of the cases which now arise 
involving employes claiming under the Safe Place Statute are those 
where there are less than three employes so the Compensation Act 
is inapplicable, or where the employe is seeking the 15% increased 
compensation allowable when the Statute has been violated.”° As a 
result the bulk of litigation has for some time, and will in the future, 
concern frequenters. 

An important consideration in any case coming under the Statute, 
is whether an order of the Industrial Commission applies to the fact 
situation involved. The law has been fairly well settled as to the 
effect of the presence or absence of such an order,” and was set out 
in Bent v. Jonet’? where the court reached the following conclusions: 
First, where an Industrial Commission safety order is fully complied 
with, the safety of the place is conclusively established insofar as the 
subject matter of the order is concerned; second, when such an order 





87 Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927). 
68 1940 Wis. L. Rev. 335, 355. 

6° Knoll v. Shaler, 180 Wis. 66, 192 N.W. 399 (1923). 
70 Note 9, supra. 

71 See Industrial Commission, Appendix IT. 


7 213 Wis. 635, 252 N.W. 290 (1934). See also: Waterman v. Heineman Bros. 
Co., 229 Wis. 209, 282 N.W. 29 (1938); Skrzypczak v. Konieczka, 224 Wis. 


455, 272 N.W. 659 (1937). 





pre cra 


—s 


Se ae eee 








322 WISCONSIN LAW REVIEW [Vol. 1953 


is applicable its breach automatically imposes liability, the sole ques- 
tion in such case being whether the structure or equipment conforms 
to the order; and, third, where there is no evidence of an applicable 
order, the question of safety is a matter for the jury. 

Some additional points which do not fit conveniently under any 
of the headings of the 1940 article, according to which this comment 
is arranged, but which warrant brief treatment, are: 


Evidence of customary practice as to structure or equipment 
is admissible in showing that the place was safe,” but it cannot 
make a place safe as as a matter of law.” 

Under the Statute the employer is under a duty to rescue an 
employe from a place of danger.” 

The Statute imposes upon employers and owners of public 
buildings or places of employment the duty to warn employes 
and frequenters of danger.” 

Farms come under the Statute if mechanical equipment is 


used.77 
The Statute doesn’t distinguish between obvious and hidden 


dangers.7* 
For a list of law review articles which have considered various 
questions under the Statute, see note 79. 


No attempt has been made to consider each case decided under 
the Statute. Rather the more significant decisions and changes in 
the law have been highlighted and an exhaustive appendix has been 
provided for “working’’ use. The appendix was felt to be necessary 
primarily because none of the conventional services provide a com- 
pletely detailed index to the many fine points and fact situations 
involved under the Statute. If this article does no more than save 
the practicing attorney many hours of research, it will have served 


its purpose. 
Artuur H. Lawn, Jr. 





73 Hipke v. Indus. Comm., 261 Wis. 226, 52 N.W.2d 401 (1952). 
™% Tiemann v. May, 235 Wis. 100, 292 N.W. 612 (1940). 
( % Conveyors’ Corp. of America v. Indus. Comm., 200 Wis. 512, 228 N.W. 118 
1929). 
% See Duty to Warn, Appendix IT. 
77 See Farms, Appendix II. 
78 Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 N.W.2d 42 (1952). 
79 Admissibility o y& ms - of Prior Accidents to Show Existence of Dangerous 
Conditions, 5 Wis. L. Rev. 316 (1929). 
Comparative Negligence and the Safe Place Statute, 1938 Wis. L. Rev. 465. 
Condition of the Premises, 1946 Wis. L. Rev. 128. 
Municipal Liability for Tort in Wisconsin, 1941 Wis. L. Rev. 540. 
Structural Defects and Temporary Conditions, 26 Marq. L. Rev. 223 (1942). 
Supreme Court Decisions, discussed, 1941 Wis. L. Rev. 60, 127. 
Wisconsin Safe Place Statute, The, 1939 Wis. L. Rev. 314. 
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APPENDIX I 
ANNOTATIONS INDEX 
§ 101.01 Definitions 


(1) Place of Employment 

Building under construction is: Waskow v. Robert L. 
Reisinger Co., 180 Wis. 5387, 193 N.W. 357 (1923); Cris- 
well v. Seaman Body Corp., 233 Wis. 606, 290 N.W. 177 
(1940). 

Eleemosynary institution is not: Waldman v. Y.M.C.A. of 
Janesville, 227 Wis. 43, 277 N.W. 632 (1938). 

Farm is: See Farm, Appendix II. 

Freight car is: 24 Ops. Atty. Gen. 418 (1935); See Railways, 
Appendix IT. 

Passageway is not: Flynn v. Chippewa County, 244 Wis. 
455, 12 N.W.2d 683 (1944). 

Platform furnished for professional entertainers is: Men- 
netti v. West Side Businessmen’s Ass’n, 246 Wis. 586, 18 
N.W.2d 487 (1945). 

School is not (as to its students): Kirchoff v. City of Janes- 
ville, 255 Wis. 202, 38 N.W.2d 698 (1949). 

Streets and sidewalks are not: See Streets and Sidewalks, 
Appendix II. 


(2) Employment 
Salesman’s call after hours is: Val Blatz Brewing Co. v. 
Indus. Comm., 201 Wis. 474, 230 N.W. 622 (1930). 


(3) Employer 

General contractor may be even as to employees of sub- 
contractors: Lang v. Findorff, 185 Wis. 545, 201 N.W. 
727 (1925). 

One employing less than three employees is: Beck v. Siemers, 
174 Wis. 437, 183 N.W. 157 (1921); Washburn v. Skogg, 
204 Wis. 29, 233 N.W. 764, 235 N.W. 437 (1930). 

School is not (as to its students): Sullivan v. School Dist. 
No. 1 of City of Tomah, 179 Wis. 502, 191 N.W. 1020 
(1923). 


(4) Employee 
Employee of independent contractor is not: Klemens v. 
Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 (1920). 
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Employee loaned to a temporary employer becomes em- 
ployee of the temporary employer: Spodick v. Nash 
Motor Co., 203 Wis. 211, 232 N.W. 870 (1931); Redman 
v. Hobart, 248 Wis. 508, 22 N.W.2d 532 (1946); La Duke 
v. Northern States Power Co., 256 Wis. 286, 41 N.W.2d 
274 (1950). 

Employee sent to repair boiler is employee of owner of 
boiler: Spodick v. Nash Motor Co., 203 Wis. 211, 232 
N.W. 870 (1931). 

Employee working at his job but for his own personal benefit 
is not: Kraft v. Indus. Comm., 201 Wis. 339, 230 N.W. 
36 (1930). 

Member of partnership is not: United States Fidelity & 
Guaranty Co. v. Christiansen & Bernett, 193 Wis. 1, 212 
N.W. 660 (1927). 

Pupils are not employees of the school: Kirchoff v. City of 
Janesville, 255 Wis. 202, 38 N.W.2d 698 (1949). 


(5) Frequenter 
Employee 

Employee is a frequenter as to a contractor hired by his 
employer: Peschel v. Klug, 170 Wis. 519, 175 N.W 805 
(1920); Johannsen v. Peter P. Woboril, Inc., 260 Wis. 
341, 51 N.W.2d 53 (1952). 

Employee of an independent contractor working on prem- 
ises of another is a frequenter: Neitzke v. Kraft-Phenix 
Dairies, Inc., 214 Wis. 441, 253 N.W. 579 (1934); Mor- 
rison v. Steinfort, 254 Wis. 89, 35 N.W.2d 335 (1948). 

Employee of lessee is frequenter as to lessor: Tomlin v. 
Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 
(1936). 

Invitee 

County inspector, even if temporarily not engaged in per- 
formance of duty, is a frequenter: Mullen v. Larson- 
Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933). 

Person attending church luncheon is frequenter: Wilson v. 
Evangelical Lutheran Church, 202 Wis. 111, 230 N.W. 
708 (1930). 

Person entering office building on business is frequenter: 
Cronce v. Schuetz, 239 Wis. 425, 1 N.W.2d 789 (1942). 

Persons entering private park in answer to invitation 
from highway signs are frequenters: 26 Ops. Atty. 
Gen. 397 (1937). 











March] 





COMMENTS 325 


Social guest is a frequenter: Klemens v. Morrow Milling 
Co., 171 Wis. 614, 177 N.W. 903 (1920). 


Trespasser 

Employee of independent contractor may be: Klemens v. 
Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 
(1920). 

Long knowledge and acquiescence of trespass changes 
status to that of a frequenter: Tomlin v. Chi. M. St. P. 
& P. Ry., 220 Wis. 325, 265 N.W. 72 (1936). 

Patron of a tavern who put his finger into a fan was 
trespasser as to the fan: Ryan v. O’Hara, 241 Wis. 389, 
6 N.W.2d 209 (1942). 

Person entering a door marked ‘‘Employees Only’”’ was a 
trespasser: Newell v. Schultz Bros. Co., 239 Wis. 415, 
1 N.W.2d 769 (1942). 

Person using a derrick without permission was a tres- 
passer: Sheban v. A. M. Castle & Co., 185 Wis. 282, 
201 N.W. 379 (1924). 

Tenant who blunders into boiler room of apartment build- 
ing is a trespasser: Grossenbach v. Devonshire Realty 
Co., 218 Wis. 633, 261 N.W. 742 (1935). 

Trespasser entering tavern while it was being fumigated 
is not protected: Harder v. Maloney, 250 Wis. 233, 26 
N.W.2d 830 (1947). 


In General 

Building used partly for business and partly for habita- 
tion is a public building as to the tenant and therefore 
tenant is not a trespasser in the business part: Kezar v. 
Northern States Power Co., 246 Wis. 19, 16 N.W.2d 
364 (1944). 

Duty owed to frequenter and employee is identical as to 
a safe place: Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 
546 (1937). 

License to a contractor to use property extends to the 
public if it is forced to detour thereon because of the 
contractor’s business: Powers v. Cherney Const. Co., 
223 Wis. 586, 270 N.W. 41 (1936). 

Frequenter is one who is in a place of employment or a 
public building other than as a trespasser: United States 
F. & G. Co. v. Christiansen & Bernett, 193 Wis. 1, 212 
N.W. 660 (1927); Tomlin v. Chi. M. St. P. & P. Ry., 
220 Wis. 325, 265 N.W. 72 (1936). 
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(11) Safe or Safety 
As to Processes, Methods and ““Employment’’ in general 

A “reasonably safe place’’ at common law does not satisfy 
the statute: Haefner v. Batz Seed Farms, Inc., 255 
Wis. 438, 39 N.W.2d 386 (1949). 

A rope sling to move heavy machinery was not safe: Com- 
bustion Engineering Co. v. Indus. Comm., 254 Wis. 
167, 35 N.W.2d 317 (1948). 

Must be as safe as the nature of the business will reason- 
ably permit: Besnys v. Herman Zohrlaut Leather Co., 
157 Wis. 203, 147 N.W. 37 (1914); Sadowski v. Thomas 
Furnace Co., 157 Wis. 443, 146 N.W. 770 (1914). 

‘Safe employment’’ defined: Lu May v. Van Drisse 
Motors Inc., 199 Wis. 310, 226 N.W. 301 (1929). 

The words “‘safe’’ and “‘safety’’ depend upon the facts of 
the case. The employer or owner is not an insurer: 
Sykes v. Bensinger Recreation Corp., 117 F.2d 964, 39 
F. Supp. 952 (1941). 


Safe Place of Employment 


As to employees 

Employees using dangerous appliances for own purpose 
and without permission do not create an unsafe place: 
Priebe v. Hirsch, 155 Wis. 181, 144 N.W. 287 (1913). 

Ice ridge formed under ice chute in ice storage room is not 
unsafe: Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 
(1937). 

Painters’ scaffold was an unsafe place since ropes weren’t 
guarded: Builders’ Mut. Casualty Co. v. Indus. Comm., 
210 Wis. 311, 246 N.W. 313 (1933). 

Railway car without a ladder is unsafe even though the 
practice was customary: Van De Zande v. Chi. & N. 
W. Ry., 168 Wis. 628, 170 N.W. 259 (1919). 

Repair expert of elevator company injured while per- 
forming duty is not in an unsafe place: Barrows v. 
Leath & Co., 258 Wis. 154, 44 N.W.2d 918 (1950). 

Slippery but well lighted floor in beet processing factory 
is not unsafe: Tallman v. Chippewa Sugar Co., 155 Wis. 
36, 143 N.W. 1054 (1913). 

Statute doesn’t distinguish between obvious and hidden 
dangers: Umnus v. Wisconsin Public Service Corp., 260 
Wis. 433, 51 N.W.2d 42 (1952). 
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Things necessary to make a platform safe: Rosholt v. 
Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913). 

Trench is not an unsafe place of employment until em- 
ployees have been ordered to enter: United States 
Fidelity & Guaranty Co. v. Christiansen & Bernett, 
193 Wis. 1, 212 N.W. 660 (1927). 

Unloading logs from a railway car in an improper manner 
makes the place unsafe: Sparrow v. Menasha Paper Co., 
154 Wis. 459, 143 N.W. 317 (1918). 

Violations or defects which make a place unsafe: North- 
western Casualty & Surety Co. v. Indus. Comm., 194 
Wis. 337, 216 N.W. 485 (1927). 

As to frequenters 

Roof not meant for frequenters use does not come under 
the statute: Palmer v. Janesville Improvement Co., 
195 Wis. 607, 219 N.W. 437 (1928). 

Tunnel over which employer has no control is not covered 
by the statute: Wood v. General Ry. Signal Co., 161 
Wis. 71, 151 N.W. 269 (1915). 


As to trespassers 
Trespassers are not covered by the statute: Harder v. 
Maloney, 250 Wis. 233, 26 N.W.2d 830 (1947). 


Safe Public Building 
Landlord and Tenant . . . See: Landlord and Tenant, Ap- 
pendix II. 


Stores, Hotels and Theaters 

Active negligence by a third party doesn’t make the build- 
ing unsafe: Pfeiffer v. Standard Gateway Theater, Inc., 
259 Wis. 333, 48 N.W.2d 505 (1951). 

Rubber mat in good condition is not an unsafe place: 
Erbe v. Maes, 226 Wis. 484, 277 N.W. 111 (1938). 

Rubber treads on stairway are not unsafe: Schoonmaker 
v. Kaltenbach, 236 Wis. 138, 294 N.W. 794 (1940). 

Stairway, in hotel, 16 feet wide and without a center rail 

is unsafe: Burling v. Schroeder Hotel Co., 235 Wis. 403, 
291 N.W. 810 (1940). 

Step in vestibule of public building, located close to swing- 
ing doors, is unsafe: Hommel v. Badger State Invest- 
ment Co., 166 Wis. 235, 165 N.W. 20 (1917). 

Step is unsafe, though unconcealed, if in a place where it 
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is not reasonably expected: Bunce v. Grand & Sixth 
Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931). 

Step used as an entranceway to a store is safe: Bradstrom 
v. Lasker Jewelers, 259 Wis. 366, 48 N.W.2d 490 (1951). 

Warning signs or lights on inside theater steps may be 
needed to make the place safe: Helms v. Fox Badger 
Theatres Corp., 253 Wis. 113, 33 N.W.2d 210 (1948). 

In General 

Bleachers without backs on the seats are an “unsafe 
public building’’: Bent v. Jonet, 213 Wis. 635, 252 N.W. 
290 (1934). 

Bowling ball return rack does not make bowling alley 
unsafe: Sykes v. Bensinger Recreation Corp., 117 F.2d 
964, 39 F. Supp. 952 (1941). 

Bracket extending from wall at eye level height may make 
the place unsafe: Tomlin v. Chi. M. St. P. & P. Ry., 
220 Wis. 325, 265 N.W. 72 (1936). 

Building under construction may be an unsafe public 
building: Vogelsburg v. Mason & Hanger Co., 250 Wis. 
242, 26 N.W.2d 678 (1947). 

Lighting which is inadequate makes the building unsafe: 
Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 
595 (1930). “ 

Sidewalks do not constitute part of a public building: 
Delaney v. Supreme Inv. Co., 251 Wis. 374, 29 N.W.2d 
754 (1947). 

Temporary defects do not make a public building unsafe. 
A public building is safe if composed of proper materials 
and structurally sound: Holcomb v. Szymczyk, 186 
Wis. 99, 202 N.W. 188 (1925). 


(12) Public Building 
Lodging and Apartment Buildings 

Apartment buildings are included under the statute only 
as to parts thereof used in common: Bewley v. Kipp, 
202 Wis. 411, 233 N.W. 71 (1930). 

Dwelling must have three or more tenants to be a public 
building: Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 
250 (1924). 

Dwelling intended to house three or more tenants comes 
under the statute even if partly vacant: Id. 














March] 





COMMENTS 329 


Religious and Governmental Buildings 

County is not liable, except for original structural defects, 
for buildings on fair grounds which it owns but doesn’t 
control: 32 Ops. Atty. Gen. 35 (1943). 

Religious and charitable organizations’ buildings are 
public buildings: Wilson v. Evangelical Lutheran 
Church, 202 Wis. 111, 230 N.W. 708 (1930). 

Religious order’s building occupied by three or more nuns 
is a public building: 31 Ops. Atty. Gen. 91 (1942). 

School district’s and city’s liability is based solely on the 
statute: Heiden v. City of Milwaukee, 226 Wis. 92, 
275 N.W. 922 (1937). 

School grounds do not constitute a public building: 
Lawver v. Joint Dist. No. 1, 232 Wis. 608, 288 N.W. 
192 (1939). 

Sidewalk is not part of a public building: Bauhs v. St. 
James Congregation, 255 Wis. 108, 37 N.W.2d 842 
(1949). 

Slide on a public playground is not a public building: 
Grinde v. City of Watertown, 232 Wis. 551, 288 N.W. 
196 (1939). 

Swimming pier with diving platform maintained by vil- 
lage is public building: Feirn v. Village of Shorewood 
Hills, 253 Wis. 418, 34 N.W.2d 107 (1948). 

Swimming pool in YMCA is part of a public building: 
Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 277 
N.W. 632 (1938). 

Toboggan slide in public park is not an unsafe public 
building: Cegelski v. City of Green Bay, 231 Wis. 89, 
285 N.W. 343 (1939). 


In General 

Bleachers in a ball park constitute a public building: 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934). 

Bleachers erected by photographer to take high school 
pictures were not a public building: Connor v. Meuer, 
232 Wis. 656, 288 N.W. 272 (1939). 

Foster home in which three or more delinquent children 
are placed is not a public building: 38 Ops. Atty. Gen. 
31 (1949). 

Haberdashery is a public building: Erbe v. Maes, 226 
Wis. 484, 277 N.W. 111 (1938). 
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Hotel is a public building: Erickson v. McKay, 207 Wis. 
497, 242 N.W. 133 (1932). 

Occupation of tenant may make the building public: 
Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 

Only true public buildings are included under the statute: 
Gobar v. Val. Blatz Brewing Co., 179 Wis. 256, 191 
N.W. 509 (1923). 

Streets and sidewalks are not public buildings: Baker v. 
Janesville Traction Co., 204 Wis. 452, 234 N.W. 912 
(1931); Padley v. Village of Lodi, 233 Wis. 661, 290 
N.W. 136 (1940). 

Warehouse is a public building: Tomlin v. Chi. M. St. P. 
& P. Ry., 220 Wis. 325, 265 N.W. 72 (1936). 


(13) Owner 

Governmental units are owners: Flynn v. Chippewa County, 
244 Wis. 455, 12 N.W.2d 683 (1944). 

Legal title is not controlling: Friemann v. Cumming, 185 
Wis. 88, 200 N.W. 662 (1924). 

Owner must be able to enter to perform statutory mainte- 
nance duties: Jd. 

Right to possession, control or dominion over the building 
must be present to charge one with being the owner 
thereof : Id. 

Schools and school districts are owners of school buildings: 
Heiden v. City of Milwaukee, 226 Wis. 92, 275 N.W. 922 
(1937). 

Tenant has the broad meaning, under the statute, of one in 
possession of the premises whether as owner or otherwise: 
Skrzypezak v. Konieczka, 224 Wis. 455, 272 N.W. 659 
(1937). 


§ 101.06 Duty 
Employer’s Duty as to Safe Employment and Place of Employment 
Duty is absolute to make the employment and place of work 
as safe as the nature of the business will reasonably per- 
mit: Besnys v. Herman Zohrlaut Leather Co., 157 Wis. 
203, 147 N.W. 37 (1914); Sadowski v. Thomas Furnace 

Co., 157 Wis. 443, 146 N.W. 770 (1914). 
Duty is stricter than that at common law: Olson v. Whitney 
Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915); Mullen v. 
Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933); 
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Tomlin v. Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 
N.W. 72 (1936); Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 
546 (1937); Haefner v. Batz Seed Farms, Inc., 255 Wis. 
438, 39 N.W.2d 386 (1949). 

Duty is both to construct and to maintain a safe place: Pet- 
tric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 
(1930). 

Duty of employers and owners of public buildings is identical 
as to the safe place: Washburn v. Skogg, 204 Wis. 29, 233 
N.W. 764, 235 N.W. 437 (1930). 

Duty is identical as to employee and frequenter in a place 
of employment: Sandeen v. Willow River Power Co., 214 
Wis. 166, 252 N.W. 706 (1934); Neitzke v. Kraft-Phenix 
Dairies, Inc., 214 Wis. 441, 253 N.W. 579 (1934); Grossen- 
bach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 
742 (1935); Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 
(1937). 

Duty of the employer as to safe place probably extends to 
unsafe chattels and personal property within his building: 
Jaeger v. Evangelical Lutheran Holy Ghost Cong., 219 
Wis. 209, 262 N.W. 585 (1935). 

Duty is non-delegable: Tiemann v. May, 235 Wis. 100, 292 
N.W. 612 (1940); American Mut. Liab. Ins. Co. v. Chain 
Belt Co., 224 Wis. 155, 271 N.W. 829 (1937). 

Negligence in the management of equipment by an inde- 
pendent contractor, where employer furnished both a safe 
place and safe equipment, imposes no liability upon the 
employer: Carlson v. Chi. & N. W. Ry., 185 Wis. 365, 
200 N.W. 669 (1924). 

Unsafe place or place where there is a temporary hazard 
may be used if it is as safe as the nature of the business 
reasonably permits since the statute doesn’t make the 
employer an insurer: Northwestern Casualty & Surety 
Co. v. Indus. Comm., 194 Wis. 337, 216 N.W. 485 (1927). 


Duty to Maintain and Construct a ‘‘Safe Public Building”’ 
. Owner of a Place of Employment; Owner-Employer as Lessor 
Employer is liable for the safety of the place; the liability of 
the owner relates only to the maintenance, repair and 
construction of the building: Jaeger v. Evangelical Lu- 
theran Holy Ghost Cong., 219 Wis. 209, 262 N.W. 585 
(1935). 
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Owner of a place of employment which is also a public build- 
ing is liable for temporary conditions while the owner of a 
public building only is not: Holcomb v. Szymezyk, 186 
Wis. 99, 202 N.W. 188 (1925); Prehn v. C. Niss & Sons, 
Inc., 233 Wis. 155, 288 N.W. 736 (1939). 

Owner who leases a building for a place of employment 
must make the building safe for employment: Saxhaug 
v. Forsyth Leather Co., 252 Wis. 376, 31 N.W.2d 589 
(1948). 

Owner is liable for the acts of an employee. Also, temporary 
use by a mere licensee doesn’t relieve the owner of liability: 
Zimmers v. St. Sebastian’s Congregation, 258 Wis. 496, 
46 N.W.2d 820 (1951). 

Statutory requirement must be met, and if not then no 
amount of care excuses the owner: Saxhaug v. Forsyth 
Leather Co., 252 Wis. 376, 31 N.W.2d 589 (1948). 


Lessor-Lessee Relationships as to Public Buildings 

Common law duty of lessor-lessee has not been changed by 
the statute: Bewley'v. Kipp, 202 Wis. 411, 233 N.W. 71 
(1930). 

Duty of owner as to maintaining a safe place is the same as 
to that of an employer but extends only to parts of the 
premises used by the public or in common by tenants: 
Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 
N.W. 742 (1935); Flynn v. Chippewa County, 244 Wis. 
455, 12 N.W.2d 683 (1944). 

Duty of owner doesn’t extend to chattels, such as a washing 
machine, furnished by him for use of his tenants: Gokey 
v. Electric Household Utilities Corp., 241 Wis. 385, 6 
N.W.2d 189 (1942). 

Duty to inspect a building in light of the use to which the 
lessee plans to put it, falls upon the lessor if the building 
was not originally built for that purpose: Saxhaug v. 
Forsyth Leather Co., 252 Wis. 376, 31 N.W.2d 589 (1948). 

Independent contractor using a portion of a building is 
liable as owner for that portion even though he lacks ex- 
clusive control: Johannsen v. Peter P. Woboril, Inc., 260 
Wis. 341, 51 N.W.2d 53 (1952). 

Rooming house operator or owner may be liable under the 
statute: Batson v. Nichols, 258 Wis. 356, 46 N.W.2d 192 
(1951). 
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Safeguards provided by owner must be used by the lessee; 
if not, then the lessee and not the owner is liable: Skrzypc- 
zak v. Konieczka, 224 Wis. 455, 272 N.W. 659 (1937); 
Johnson v. Prange-Geussenhainer Co., 240 Wis. 363, 2 
N.W.2d 723 (1942); Kinney v. Luebkeman, 214 Wis. 1, 
252 N.W. 282 (1934). 

Temporary use by a mere licensee doesn’t relieve owner of 
his duty: Zimmers v. St. Sebastian’s Congregation, 258 
Wis. 496, 46 N.W.2d 820 (1951). 

Tenant’s business being the only thing making the building 
public, certain maintenance duties fall on the tenant: 
Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 

Tenant having full control of a building owes the same duty 
to frequenters as does the owner of the building: Hard- 
ware Mut. Casualty Co. v. Rasmussen Drug Co., 261 
Wis. 1, 51 N.W.2d 551 (1952). 


In General 

Compliance with local building codes and ordinances is not 
enough to satisfy the statute in and of itself: Bunce v. 
Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867, 
(1931); Helms v. Fox Badger Theatres Corp., 253 Wis. 
113, 33 N.W.2d 210 (1948); Zimmers v. St. Sebastian’s 
Congregation, 258 Wis. 496, 46 N.W.2d 820 (1951). 

Distinction between statutory and common law duty dis- 
cussed: Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 
277 N.W. 632 (1938). 

Owner of premises while building is under construction can- 
not delegate to a contractor its duty to furnish a safe 
place of employment: Criswell v. Seaman Body Corp., 233 
Wis. 606, 290 N.W. 177 (1940). 

Unreasonable or impossible precautions are not required 
under the statute: Heckel v. Standard Gateway Theater, 
229 Wis. 80, 281 N.W. 640 (1938); Cronce v. Schuetz, 
239 Wis. 425, 1 N.W.2d 789 (1942); Brown v. Appleton 
Masonic Temple Ass’n, 243 Wis. 147, 9 N.W.2d 637 (1943); 
Hipke v. Indus. Comm., 261 Wis. 226, 52 N.W.2d 401 
(1952). 


§ 101.07 Employes Not to Meddle With Safeguards 


Contributory negligence is not eliminated as a defense by this 
section, but the public and frequenters of a public building are 


Y 
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under an obligation to exercise ordinary care for their own 
safety: DuRocher v. Teutonia Motor Car Co., 188 Wis. 208, 
205 N.W. 921 (1925). 

Control over the place is essential to liability, and where the 
switching of railway cars was under the control of his employer, 
the employee injured thereby cannot recover from the railroad: 
Sikora v. Great Northern Ry., 230 Wis. 283, 282 N.W. 588 
(1938). 

APPENDIX II 
WORD AND FACT SITUATION INDEX 


Active Negligence (Combined with physical defect) 
Czapinski v. Thomas Furnace Co., 158 Wis. 635, 149 N.W. 477 
(1914); Criswell v. Seaman Body Corp., 233 Wis. 606, 290 N.W. 
177 (1940); Hipke v. Indus. Comm., 261 Wis. 226, 52 N.W.2d 401 
(1952); Nepstad v. Lambert, 235 Minn. 1, 50 N.W.2d 614 (1951). 

Architect 
Bunce v. Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 
(1931); Helms v. Fox Badger Theatres Corp., 253 Wis. 113, 33 
N.W.2d 210 (1948). 

Assumption of Risk. . . . See: Defenses, this index. 

Bleachers 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Connor v. 
Meuer, 232 Wis. 656, 288 N.W. 272 (1939). 

Boiler 
Maryland Casualty Co. v. Thomas Furnace Ce., 185 Wis. 98, 201 
N.W. 263 (1924); Spodick v. Nash Motors Co., 202 Wis. 211, 232 
N.W. 870 (1930). 


Boiler Room 
Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 


742 (1935); Flynn v. Chippewa County, 244 Wis. 455, 12 N.W.2d 
683 (1944). 
Bowling Alley 
Spote v. Aliota, 254 Wis. 403, 37 N.W.2d 31 (1949); Sykes v. 
Bensinger Recreation Corp., 117 F.2d 964, 39 F. Supp. 952 (1941). 
Brackets (Projecting from wall) 
Tomlin v. Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 
(1936). 
Building Under Construction 
Knoll v. Shaler, 180 Wis. 66, 192 N.W. 399 (1923); Criswell v. 
Seaman Body Corp., 233 Wis. 606, 290 N.W. 177 (1940); Mickel- 
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son v. Cities Service Oil Co., 250 Wis. 1, 26 N.W.2d 264 (1947); 
Vogelsburg v. Mason & Hangar Co., 250 Wis. 242, 26 N.W.2d 
678 (1947). 
Cable and Chain 
Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915); 
Builders’ Mutual Casualty Co. v. Indus. Comm., 210 Wis. 311, 
246 N.W. 313 (1933); Combustion Engineering Co. v. Indus. 
Comm., 254 Wis. 167, 35 N.W.2d 317 (1948). 
Caboose 
24 Ops. Atty. Gen. 418 (1935). 
Canopy . . . See: Roofs, this index. 
Child 
Aylward v. Indus. Comm., 202 Wis. 171, 231 N.W. 599 (1930). 
Club House 
Shumway v. Milwaukee Athletic Club, 247 Wis. 393, 20 N.W.2d 
123 (1945). 
Combustible and Explosive Material 
Lu May v. Van Drisse Motors, Inc., 199 Wis. 310, 226 N.W. 301 
(1929); Dahl v. Charles A. Krause Milling Co., 234 Wis. 231, 289 
N.W. 626 (1940); Voll v. Indus. Comm., 239 Wis. 71, 300 N.W. 
772 (1941); Mickelson v. Cities Service Oil Co., 250 Wis. 1, 26 
N.W.2d 264 (1947); Johannsen v. Peter P. Woboril, Inc., 260 Wis. 
341, 51 N.W.2d 53 (1952). 
Comparative Negligence . . . See: Defenses, this index. 
Contractor . . . See: Third Party, Acts Of, this index. 
Contributory Negligence . . . See: Defenses, this index. 
Customary Practice or Equipment, Effect of 
Van De Zande v. Chi. & N. W. Ry., 168 Wis. 628, 170 N.W. 
259 (1919); Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); 
Dugenske v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Bent v. 
Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Tiemann v. May, 235 
Wis. 100, 292 N.W. 612 (1940); Hipke v. Indus. Comm., 261 
Wis. 226, 52 N.W.2d 401 (1952). 
County 
Flynn v. Chippewa County, 244 Wis. 455, 12 N.W.2d 683 (1944). 
Court and Jury 
Instructions 
Miller v. Paine Lumber Co., 202 Wis. 77, 230 N.W. 702 (1930); 
Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930); 
Allison v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 
(1932); Mullen v. Larson-Morgan Co., 212 Wis. 52, 249 N.W. 
67 (1933); Neitzke v. Kraft-Phenix Dairies, Inc., 214 Wis. 441, 
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253 N.W. 579 (1934); Stellmacher v. Wisco Hardware Co., 
259 Wis. 310, 48 N.W.2d 492 (1951). 
Jury Questions 

Condition of Stairway: Pettric v. Gridley Dairy Co., 202 Wis. 
289, 232 N.W. 595 (1930). 

Contributory Negligence: Washburn v. Skogg, 204 Wis. 29, 233 
N.W. 764, 235 N.W. 437 (1930); Sandeen v. Willow River 
Power Co., 214 Wis. 166, 252 N.W. 706 (1934). 

Proximate Cause: Olson v. Whitney Bros. Co., 160 Wis. 606, 
150 N.W. 959 (1915). 

Safe Place: Tiemann v. May, 235 Wis. 100, 292 N.W. 612 (1940); 
Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 N.W.2d 
42 (1952). 

Violation of Statute: Washburn v. Skogg, 204 Wis. 29, 233 N.W. 
764, 235 N.W. 437 (1930); Allison v. Wm. Doerflinger Co., 
208 Wis. 206, 242 N.W. 558 (1932). 

Weight of Custom: Van De Zande v. Chi. & N. W. Ry., 168 
Wis. 628, 170 N.W. 259 (1919); Dugenske v. Wyse, 194 Wis. 
159, 215 N.W. 829 (1927). 

Pleading 

Baker v. Janesville Traction Co., 204 Wis. 452, 234 N.W. 912 

(1931); Bradstrom v. Lasker Jewelers, 259 Wis. 366, 48 N.W.2d 

490 (1951). 

Questions of Law 

Wilson v. Evangelical Lutheran Church, 202 Wis. 111, 230 

N.W. 708 (1930); Washburn v. Skogg, 204 Wis. 29, 233 N.W. 

764, 235 N.W. 437 (1930); Baker v. Janesville Traction Co., 

204 Wis. 452, 234 N.W. 912 (1931); Bunce v. Grand & Sixth 

Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931); Bent v. Jonet, 

213 Wis. 635, 252 N.W. 290 (1934); Sweitzer v. Fox, 226 Wis. 

26, 275 N.W. 546 (1937); Dierkes v. White Paving Co., 229 

Wis. 660, 283 N.W. 446 (1939); Dahl v. Charles A. Krause 

Milling Co., 234 Wis. 231, 289 N.W. 626 (1940); Sykes v. Ben- 

singer Recreation Corp., 117 F.2d 964, 39 F. Supp. 952 (1941). 

Dangerous Methods 
Szeliwicki v. Connor Lumber & Land Co., 156 Wis. 286, 144 N.W. 
255, 146 N.W. 509 (1913); 163 Wis. 20, 156 N.W. 622 (1916). 
Defenses 
Assumption of Risk 

Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 

(1913); Langos v. Menasha Paper Co., 156 Wis. 418, 145 N.W. 

1081 (1914); Puza v. C. Hennecke Co., 158 Wis. 482, 149 N.W. 
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223 (1914); Fandek v. Barnett & Record Co., 161 Wis. 55, 150 
N.W. 537 (1915); Kielar v. Fred Miller Brewing Co., 165 Wis. 
237, 161 N.W. 739 (1917); Beck v. Siemers, 174 Wis. 437, 183 
N.W. 157 (1921); Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 
250 (1924); Washburn v. Skogg, 204 Wis. 29, 233 N.W. 764, 
235 N.W. 437 (1930); Bent v. Jonet, 213 Wis. 635, 252 N.W. 
290 (1934); Neitzke v. Kraft-Phenix Dairies, Inc., 214 Wis. 441, 
253 N.W. 579 (1934); Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 
546 (1937). 
Contributory Negligence 
Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 
(1913); Hommel v. Badger State Inv. Co., 166 Wis. 235, 165 
N.W. 20 (1917); Du Rocher v. Teutonia Motor Car Co., 188 
Wis. 208, 205 N.W. 921 (1925); Washburn v. Skogg, 204 Wis. 
29, 233 N.W. 764, 235 N.W. 437 (1930); Bunce v. Grand & 
Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931); Erickson 
v. McKay, 207 Wis. 497, 242 N.W. 133 (1932); Mullen v. Larson- 
Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933); Bent v. Jonet, 
213 Wis. 635, 252 N.W. 290 (1934); Sandeen v. Willow River 
Power Co., 214 Wis. 166, 252 N.W. 706 (1934); Sweitzer v. Fox, 
226 Wis. 26, 275 N.W. 546 (1937); Prehn v. C. Niss & Sons, 
Inc., 233 Wis. 155, 288 N.W. 736 (1939); Umnus v. Wis. Public 
Service Corp., 260 Wis. 433, 51 N.W.2d 42 (1952). 
Comparative Negligence 
Mullen v. Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933); 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Tomlin v. 
Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 (1936); 
Heiden v. City of Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937). 
: Derrick 
Sheban v. A. M. Castle & Co., 185 Wis. 282, 201 N.W. 379 (1924). 
Ditch 
United States Fidelity & Guaranty Co. v. Christiansen & Bernett, 
193 Wis. 1, 212 N.W. 660 (1927). 
Domestic Servant 
Beck v. Siemers, 174 Wis. 437, 183 N.W. 157 (1921). 
Electricity 
Cream City Foundry v. Indus. Comm., 188 Wis. 648, 206 N.W. 
875 (1926); Sandeen v. Willow River Power Co., 214 Wis. 166, 
252 N.W. 706 (1934); Neitzke v. Kraft-Phenix Dairies, Inc., 214 
Wis. 441, 253 N.W. 579 (1934); Criswell v. Seaman Body Corp., 
233 Wis. 606, 290}N.W. 177 (1940); Dahl v. Charles A. Krause 
Milling Co., 234 Wis. 231, 289 N.W. 626 (1940); La Duke v. 
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Northern States Power Co., 256 Wis. 286, 41 N.W.2d 274 (1950); 
Nepstad v. Lambert, 235 Minn. 1, 50 N.W.2d 614 (1951). 
Elevator 

Klemens v. Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 
(1920); Waskow v. Robert L. Reisinger & Co., 180 Wis. 537, 193 
N.W. 357 (1923); Lang v. Findorff, 185 Wis. 545, 201 N.W. 727 
(1925); Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 
257 N.W. 598 (1934); Barrows v. Leath & Co., 258 Wis. 154, 44 
N.W.2d 918 (1950). 


Emery Wheel 
Priebe v. Hirsch, 155 Wis. 181, 144 N.W. 287 (1913); See also: 
Machinery, this index. 

Employee . . . See: Third Party, Acts of, this index. 


Evidence 

Burden of Proof 
Dugenske v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Baker 
v. Janesville Traction Co., 204 Wis. 452, 234 N.W. 912 (1931); 
American Mut. Liab. Ins. Co. v. Chain Belt Co., 224 Wis. 155, 
271 N.W. 828 (1937); Hipke v. Indus. Comm., 261 Wis. 226, 
52 N.W.2d 401 (1952). 

Expert Testimony and Opinion Evidence 
Dugenske v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Allison 
v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 (1932); 
Bent v. Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Waterman 
v. Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938); 
Tiemann v. May, 235 Wis. 100, 292 N.W. 612 (1940); Helms 
v. Fox Badger Theatres Corp., 253 Wis. 113, 33 N.W.2d 210 
(1948). 

Insufficient 
Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); Mary- 
land Casualty Co. v. Thomas Furnace Co., 185 Wis. 98, 201 
N.W. 263 (1924); Allison v. Wm. Doerflinger Co., 208 Wis. 
206, 242 N.W. 558 (1932); Bent v. Jonet, 213 Wis. 635, 252 
N.W. 290 (1934); Thoni v. Bancroft Dairy Co., 255 Wis. 577, 
39 N.W.2d 690 (1949). 

Negligence 
Allison v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 
(1932); Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 (1937). 

Presumptions 
Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 N.W.2d 
42 (1952). 
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In General 
Washburn v. Skogg, 204 Wis. 29, 233 N.W. 764, 235 N.W. 437 
(1930); Heiden v. City of Milwaukee, 226 Wis. 92, 275 N.W. 
922 (1937); Heckel v. Standard Gateway Theater, 229 Wis. 80, 
281 N.W. 640 (1938); Waterman v. Heinemann Bros. Co., 229 
Wis. 209, 282 N.W. 29 (1938); Umnus v. Wis. Public Service 
Corp., 260 Wis. 433, 51 N.W.2d 42 (1952); Hipke v. Indus. 
Comm., 261 Wis. 226, 52 N.W.2d 401 (1952); Sykes v. Ben- 
singer Recreation Corp., 117 F.2d 964, 39 F. Supp. 952 (1941). 
Excavation . . . See: Ditch, this index. 
Expert Testimony . . . See: Evidence, this index. 
Explosives . . . See: Combustible and Explosive Materials, this index. 
Fan 
Ryan v. O’Hara, 241 Wis. 389, 6 N.W.2d 209 (1942). 
Falling Objects 
Sadowski v. Thomas Furnace Co., 157 Wis. 443, 146 N.W. 770 
(1914); Kelly v. Kneeland-McLurg Lumber Co., 161 Wis. 158, 
152 N.W. 858 (1915); Szeliwicki v. Connor Lumber & Land Co., 
163 Wis. 20, 156 N.W. 622 (1916); Sullivan v. Chi. M. & St. P. 
Ry., 163 Wis. 583, 158 N.W. 321 (1916); Engel v. T. L. Smith 
Co., 164 Wis. 515, 159 N.W. 728 (1916); Peschel v. Klug, 170 
Wis. 519, 175 N.W. 805 (1920); Sheban v. A. M. Castle & Co., 
185 Wis. 282, 201 N.W. 379 (1924); Delaney v. Supreme Inv. Co., 
251 Wis. 374, 29 N.W.2d 754 (1947); Saxhaug v. Forsyth Leather 
Co., 252 Wis. 376, 31 N.W.2d 589 (1948); Morrison v. Steinfort, 
254 Wis. 89, 35 N.W.2d 335 (1948). 
Farms and Farm Employment 
Dugenske v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Schuster 
v. Bridgeman, 225 Wis. 547, 275 N.W. 440 (1937); Tiemann v. 
May, 235 Wis. 100, 292 N.W. 612 (1940); Vandre v. Trachte, 244 
Wis. 233, 12 N.W.2d 48 (1943); Redman v. Hobart, 248 Wis. 508, 
22 N.W.2d 532 (1946); Yaun v. Allis-Chalmers Mfg. Co., 253 
Wis. 558, 34 N.W.2d 853 (1948); Welch v. Corrigan, 255 Wis. 58, 
38 N.W.2d 148 (1949); Haefner v. Batz Seed Farms, Inc., 255 
Wis. 438, 39 N.W.2d 386 (1949). 
Floor. 
Icy 
Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 (1937); Kezar v. 
Northern States Power Co., 246 Wis. 19, 16 N.W.2d 364 (1944). 
Mat 
Erbe v. Maes, 226 Wis. 484, 277 N.W. 111 (1938). 
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Slippery 
Tallman v. Chippewa Sugar Co., 155 Wis. 36, 148 N.W. 1054 
(1913); Reiher v. Mandernak, 234 Wis. 568, 291 N.W. 758 
(1940); Cronce v. Schuetz, 239 Wis. 425, 1 N.W.2d 789 (1942); 
Kuhlman v. Vandercook, 241 Wis. 418, 6 N.W.2d 235 (1942); 
Brown v. Appleton Masonic Temple Ass’n, 243 Wis. 147, 9 
N.W.2d 637 (1943); Bersch v. Holton Street State Bank, 247 
Wis. 261, 19 N.W.2d 175 (1945); Shumway v. Milwaukee 
Athletic Club, 247 Wis. 393, 20 N.W.2d 123 (1945). 
Weak 
Kielar v. Fred Miller Brewing Co., 165 Wis. 237, 161 N.W. 739 
(1917); Zeininger v. Preble, 173 Wis. 243, 180 N.W. 844 (1921); 
Saxhaug v. Forsyth Leather Co., 252 Wis. 376, 31 N.W.2d 589 
(1948); Batson v. Nichols, 258 Wis. 356, 46 N.W.2d 192 (1951). 
Uneven 
Shumway v. Milwaukee Athletic Club, 247 Wis. 393, 20 N.W.2d 
123 (1945); Spote v. Aliota, 254 Wis. 403, 37 N.W.2d 31 (1949); 
Thoni v. Bancroft Dairy Co., 255 Wis. 577, 39 N.W.2d 690 
(1949); Sykes v. Bensinger Recreation Corp., 117 F.2d 964, 39 
F. Supp. 952 (1941). 
Foster Home 
38 Ops. Atty. Gen. 31 (1949). 
Fumigating 
Harder v. Maloney, 250 Wis. 233, 26 N.W.2d 830 (1947). 
Gas 
Maryland Casualty Co. v. Thomas Furnace Co., 185 Wis. 98, 201 
N.W. 263 (1924); Conveyors Corp. of America v. Indus. Comm., 
200 Wis. 512, 228 N.W. 118 (1930). 
Hotel 
Erickson v. McKay, 207 Wis. 497, 242 N.W. 133 (1932); Burling 
v. Schroeder Hotel Co., 235 Wis. 403, 291 N.W. 810 (1940); 
Kuhlman v. Vandercook, 241 Wis. 418, 6 N.W.2d 235 (1942). 
Ice and Icy Surfaces 
Murphy v. Interlake Pulp & Paper Co., 156 Wis. 9, 145 N.W. 193 
(1914); 162 Wis. 139, 155 N.W. 925 (1916); Holcomb v. Szymezyk, 
186 Wis. 99, 202 N.W. 188 (1925); Rosenthal v. First Bohemian 
Bldg. Loan Ass’n, 192 Wis. 326, 212 N.W. 526 (1927); Sweitzer v. 
Fox, 226 Wis. 26, 275 N.W. 546 (1937); Kezar v. Northern States 
Power Co., 246 Wis. 19, 16 N.W.2d 364 (1944); Bauhs v. St. 
James Congregation, 255 Wis. 108, 37 N.W.2d 842 (1949). 
Industrial Commission Orders, Effect of 
Bentley Bros., Inc., v. Indus. Comm., 194 Wis. 610, 217 N.W. 316 
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(1928); Wenzel & Henoch Const. Co. v. Indus. Comm., 202 Wis. 
595, 233 N.W. 777 (1930); Bunce v. Grand & Sixth Bldg., Inc., 
206 Wis. 100, 238 N.W. 867 (1931); Derong v. Indus. Comm., 209 
Wis. 88, 244 N.W. 591 (1932); Olson v. City of Platteville, 213 
Wis. 344, 251 N.W. 245 (1933); Bent v. Jonet, 213 Wis. 635, 252 
N.W. 290 (1934); Skrzypezak v. Konieczka, 224 Wis. 455, 272 
N.W. 659 (1937); Robert A. Johnston Co. v. Indus. Comm., 242 
Wis. 299, 7 N.W.2d 854 (1943); Zimmers v. St. Sebastian’s Con- 
gregation, 258 Wis. 496, 46 N.W.2d 820 (1951); Hipke v. Indus. 
Comm., 261 Wis. 226, 52 N.W.2d 401 (1952). 

Instructions . . . See: Court and Jury, this index. 

Jury .. . See: Court and Jury, this index. 

Ladder 
Puza v. C. Hennecke Co., 158 Wis. 482, 149 N.W. 223 (1914); 
Van De Zande v. Chi. & N. W. Ry., 168 Wis. 628, 170 N.W. 
259 (1919); Washburn v. Skogg, 204 Wis. 29, 233 N.W. 764, 235 
N.W. 487 (1930). 

Landlord and Tenant 
Zeininger v. Preble, 173 Wis. 243, 180 N.W. 844 (1921); Gobar v. 
Val. Blatz Brewing Co., 179 Wis. 256, 191 N.W. 509 (1923); 
Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 250 (1924); Holcomb 
v. Szymezyk, 186 Wis. 99, 202 N.W. 188 (1925); Rosenthal v. 
First Bohemian Bldg. Loan Ass’n, 192 Wis. 326, 212 N.W. 526 
(1927) ; Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930); Kinney 
v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934); Grossenbach v. 
Devonshire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935); 
Tomlin v. Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 
(1936); Skrzypczak v. Konieczka, 224 Wis. 455, 272 N.W. 659 
(1937); Gokey v. Electric Household Utilities Corp., 241 Wis. 385, 
6 N.W.2d 189 (1942); Kezar v. Northern States Power Co., 246 
Wis. 19, 16 N.W.2d 364 (1944); Saxhaug v. Forsyth Leather Co., 
252 Wis. 376, 31 N.W.2d 589 (1948); Hardware Mut. Casualty 
Co. v. Rasmussen Drug Co., 261 Wis. 1, 51 N.W.2d 551 (1952); 
26 Ops. Atty. Gen. 397 (1937). 

Lighting 
Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 250 (1924); Du Rocher 
v.-Teutonia Motor Car Co., 188 Wis. 208, 205 N.W. 921 (1925); 
Wilson v. Evangelical Lutheran Church, 202 Wis. 111, 230 N.W. 
708 (1930); Erickson v. McKay, 207 Wis. 497, 242 N.W. 133 
(1932); Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934); 
Heiden v. Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937); Heckel 
v. Standard Gateway Theater, 229 Wis. 80, 281 N.W. 640 (1938); 
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Prehn v. C. Niss & Sons, Inc., 233 Wis. 155, 288 N.W. 736 (1939); 
Newell v. Schultz Bros. Co., 239 Wis. 415, 1 N.W.2d 769 (1942); 
Flynn v. Chippewa County, 244 Wis. 455, 12 N.W.2d 683 (1944); 
Helms v. Fox Badger Theatres Corp., 253 Wis. 113, 33 N.W.2d 
210 (1948); Thoni v. Bancroft Dairy Co., 255 Wis. 577, 39 N.W.2d 
690 (1949); Zimmers v. St. Sebastian’s Congregation, 258 Wis. 
496, 46 N.W.2d 820 (1951); Hardware Mut. Casualty Co. v. 
Rasmussen Drug Co., 261 Wis. 1, 51 N.W.2d 551 (1952). 


Loading or Stacking, Improper Methods of 
Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 
(1913); Kelly v. Kneeland-McLurg Lumber Co., 161 Wis. 158, 
152 N.W. 858 (1915); Peschel v. Klug, 170 Wis. 519, 175 N.W. 
805 (1920); Jaeger v. Evangelical Lutheran Holy Ghost Cong., 
219 Wis. 209, 262 N.W. 585 (1935). 

Machinery, Especially as to Guards and Safety Devices (also defective) 
Langos v. Menasha Paper Co., 156 Wis. 418, 145 N.W. 1081 
(1914); Besnys v. Herman Zohrlaut Leather Co., 157 Wis. 203, 
147 N.W. 37 (1914); Mayhew v. Wisconsin Zinc Co., 158 Wis. 
112, 147 N.W. 1035 (1914) ; Sobeck v. George H. Smith Steel Cast- 
ing Co., 158 Wis. 517, 149 N.W. 152 (1914); Czapinski v. Thomas 
Furnace Co., 158 Wis. 635, 149 N.W. 477 (1914); Beck v. Siemers, 
174 Wis. 437, 183 N.W. 157 (1921); Sullivan v. School Dist. No. 1 
of Tomah, 179 Wis. 502, 191 N.W. 1020 (1923); Carlson v. Chi. 
& N. W. Ry., 185 Wis. 365, 200 N.W. 669 (1925); Dugenske 
v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Northwestern Casu- 
alty & Surety Co. v. Indus. Comm., 194 Wis. 337, 216 N.W. 485 
(1927) ; Fries v. Lallier, 219 Wis. 388, 263 N.W. 178 (1935); Powers 
v. Cherney Const. Co., 223 Wis. 586, 270 N.W. 41 (1937); Amer- 
ican Mut. Liab. Ins. Co., v. Chain Belt Co., 224 Wis. 155, 271 
N.W. 828 (1937); Tiemann v. May, 235 Wis. 100, 292 N.W. 612 
(1940); Redman v. Hobart, 248 Wis. 508, 22 N.W.2d 532 (1946); 
Yaun v. Allis-Chalmers Mfg. Co., 253 Wis. 558, 34 N.W.2d 853 
(1948); Welch v. Corrigan, 255 Wis. 58, 38 N.W.2d 148 (1949); 
Kirchoff v. Janesville, 255 Wis. 202, 38 N.W.2d 698 (1949); 
Haefner v. Batz Seed Farms, Inc., 255 Wis. 438, 39 N.W.2d 386 
(1949). 

Maintenance 
Cronce v. Schuetz, 239 Wis. 425, 1 N.W.2d 789 (1942); Brown v. 
Appleton Masonic Temple Ass’n, 243 Wis. 147, 9 N.W.2d 637 
(1943); Thoni v. Bancroft Dairy Co., 255 Wis. 577, 39 N.W.2d 690 


(1949). 
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Mines and Mining 
Dolphin v. Peacock Mining Co., 155 Wis. 439, 144"N.W. 1112 
(1914). 
Notice of Defect, When Required 
Lundgren v. Gimbel Bros., 191 Wis. 521, 210 N.W. 678 (1926); 
Pettric v. Gridley Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930); 
Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 N.W. 
598 (1934); Dierkes v. White Paving Co., 229 Wis. 660, 283 N.W. 
446 (1939); Reiher v. Mandernack, 234 Wis. 568, 291 N.W. 758 
(1940) ; Voll v. Indus. Comm., 239 Wis. 71, 300 N.W. 772 (1941); 
Shumway v. Milwaukee Athletic Club, 247 Wis. 393, 20 N.W.2d 
123 (1945); Thoni v. Bancroft Dairy Co., 255 Wis. 577, 39 N.W.2d 
690 (1949). 
Office Building 
Cronce v. Schuetz, 239 Wis. 425, 1 N.W.2d 789 (1942). 
Opinion Evidence . . . See: Evidence, this index. 
Pail 
Juul v. School Dist. of City of Manitowoc, 168 Wis. 111, 169 N.W. 
309 (1918). 
Parks and Playgrounds 
Cegelski v. City of Green Bay, 231 Wis. 89, 285 N.W. 343 (1939); 
Grinde v. City of Watertown, 232 Wis. 551, 288 N.W. 196 (1939); 
26 Ops. Atty. Gen. 398 (1937). 
Passageway 
Flynn v. Chippewa County, 244 Wis. 455, 12 N.W.2d 683 (1944). 
Platform 
Rosholt v. Worden-Allen Co., 155 Wis. 168, 144 N.W. 650 (1913); 
Gobar v. Val. Blatz Brewing Co., 179 Wis. 256, 191 N.W. 509 
(1923); Sheban v. A. M. Castle & Co., 185 Wis. 282, 201 N.W. 
379 (1924); Holcomb v. Szymezyk, 186 Wis. 99, 202 N.W. 188 
(1925); Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 
N.W. 742 (1935); Prehn v. C. Niss & Sons, Inc., 233 Wis. 155, 288 
N.W. 736 (1939); Schoonmaker v. Kaltenbach, 236 Wis. 138, 294 
N.W. 794 (1940); Kezar v. Northern States Power Co., 246 Wis. 
19, 16 N.W.2d 364 (1944); Mennetti v. West Side Businessmen’s 
Ass’n, 246 Wis. 586, 18 N.W.2d 487 (1945); Feirn v. Village of 
Shorewood Hills, 253 Wis. 418, 34 N.W.2d 107 (1948); Stellmacher 
v. Wisco Hardware Co., 259 Wis. 310, 48 N.W.2d 492 (1951). 
Pleading . . . See: Court and Jury, this index. 
Proof, Burden of . . . See: Evidence, this index. 
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Precautions 
Pfeifer v. Standard Gateway Theater, Inc., 259 Wis. 333, 48 N.W. 
2d 505 (1951). 

Presumptions . . . See: Evidence, this index. 

Proximate Cause 
Olson v. Whitney Bros. Co., 160 Wis. 606, 150 N.W. 959 (1915); 
Sandeen v. Willow River Power Co., 214 Wis. 166, 252 N.W. 706 
(1934); Fries v. Lallier, 219 Wis. 388, 263 N.W. 178 (1935); 
Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 546 (1937); Waterman v. 
Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29 (1938) ; Schoon- 
maker v. Kaltenbach, 236 Wis. 138, 294 N.W. 794 (1940); Kezar 
v. Northern States Power Co., 246 Wis. 19, 16 N.W.2d 364 (1944); 
Evans v. La Crosse Laundry & Cleaning Co., Inc., 251 Wis. 296, 
28 N.W.2d 918 (1947); Saxhaug v. Forsyth Leather Co., 252 Wis. 
376, 31 N.W.2d 589 (1948). 

Pulley 
Kraft v. Indus. Comm., 201 Wis. 339, 230 N.W. 36 (1930). 

Pupils in Public Schools 
Sullivan v. School Dist. No. 1 of City of Tomah, 179 Wis. 502, 191 
N.W. 1020 (1923); Kirchoff v. City of Janesville, 255 Wis. 202, 38 
N.W.2d 698 (1949). 

Railings 
Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930); Washburn v. 
Skogg, 204 Wis. 29, 233 N.W. 764, 235 N.W. 437 (1930); Allison v. 
Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 (1932); Bent v. 
Jonet, 213 Wis. 635, 252 N.W. 290 (1934); Grossenbach v. Devon- 
shire Realty Co., 218 Wis. 633, 261 N.W. 742 (1935); Skrzypczak 
v. Konieczka, 224 Wis. 455, 272 N.W. 659 (1937); Schoonmaker 
v. Kaltenbach, 236 Wis. 138, 294 N.W. 794 (1940); Flynn v. 
Chippewa County, 244 Wis. 455, 12 N.W.2d 683 (1944); Stell- 
macher v. Wisco Hardware Co., 259 Wis. 310, 48 N.W.2d 492 
(1951); Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 
N.W.2d 42 (1952). 

Railways 
Murphy v. Interlake Pulp & Paper Co., 156 Wis. 9, 145 N.W. 193 
(1914); Emberg v. Great Northern Ry., 156 Wis. 396, 146 N.W. 
481 (1914); Salus v. Great Northern Ry., 157 Wis. 546, 147 N.W. 
1070 (1914); Wood v. General Ry. Signal Co., 161 Wis. 71, 151 
N.W. 269 (1915); Murphy v. Interlake Pulp & Paper Co., 162 
Wis. 139, 155 N.W. 925 (1916); Sullivan v. Chi. M. & St. P. 
Ry., 163 Wis. 583, 158 N.W. 321 (1916); Van De Zande v. Chi. 
& N. W. Ry., 168 Wis. 628, 170 N.W. 259 (1919); Carlson v. Chi. 
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& N. W. Ry., 185 Wis. 365, 200 N.W. 669 (1924); Sorensen v. 
Chi. M. & St. P. Ry., 192 Wis. 231, 212 N.W. 273 (1927); London 
Guarantee & Accident Co., Ltd. v. Great Northern Ry., 197 Wis. 
241, 221 N.W. 762 (1928); Sikora v. Great Northern Ry., 230 Wis. 
283, 282 N.W. 588 (1938). 

Releases 
Saxhaug v. Forsyth Leather Co., 252 Wis. 376, 31 N.W.2d 589 
(1948). 

Religious Building or Organization 
Wilson v. Evangelical Lutheran Church, 202 Wis. 111, 230 N.W. 
708 (1930); Jaeger v. Evangelical Lutheran Holy Ghost Cong., 
219 Wis. 209, 262 N.W. 585 (1935); Bauhs v. St. James Congrega- 
tion, 255 Wis. 108, 37 N.W.2d 842 (1949); Zimmers v. St. Sebas- 
tian’s Congregation, 258 Wis. 496, 46 N.W.2d 820 (1951); 31 Ops. 
Atty. Gen. 91 (1942). 

Repair, Duty to 
Bewley v. Kipp, 202 Wis. 411, 233 N.W. 71 (1930); Skrzypezak v. 
Konieczka, 224 Wis. 455, 272 N.W. 659 (1937); Barrows v. Leath 
& Co., 258 Wis. 154, 44 N.W.2d 918 (1950). 

Res Ipsa Loquitur 
Waskow v. Robert L. Reisinger Co., 180 Wis. 537, 193 N.W. 357 
(1923); Maryland Casualty Co. v. Thomas Furnace Co., 185 Wis. 
98, 201 N.W. 263 (1924); Heckel v. Standard Gateway Theater, 
229 Wis. 80, 281 N.W. 640 (1938); Dahl v. Charles A. Krause 
Milling Co., 234 Wis. 231, 289 N.W. 626 (1940); Thoni v. Ban- 
croft Dairy Co., 255 Wis. 577, 39 N.W.2d 690 (1949). 

Rescue, Duty to 
United States Fidelity & Guaranty Co. v. Christiansen & Bernett, 
193 Wis. 1, 212 N.W. 660 (1927); Conveyors Corp. of America v. 
Indus. Comm., 200 Wis. 512, 228 N.W. 118 (1930). 

Restaurant 
Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934). 

Roof 
Palmer v. Janesville Improvement Co., 195 Wis. 607, 219 N.W. 
437 (1928); Umnus v. Wis. Public Service Corp., 260 Wis. 433, 51 
N.W.2d 42 (1952). 

Rooming House 
Batson v. Nichols, 258 Wis. 356, 46 N.W.2d 192 (1951). 

Rope . . . See: Cable and Chain, this index. 

Safety Device 
Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); Dugenske 
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v. Wyse, 194 Wis. 159, 215 N.W. 829 (1927); Tiemann v. May, 
235 Wis. 100, 292 N.W. 612 (1940). See also: Machinery, this index. 

Scaffold 
Bentley Bros., Inc. v. Indus. Comm., 194 Wis. 610, 217 N.W. 316 
(1928); Builders’ Mut. Casualty Co. v. Indus. Comm., 210 Wis. 
311, 246 N.W. 313 (1933). 

Schools 
Juul v. School Dist. of City of Manitowoc, 168 Wis. 111, 169 N.W. 
309 (1918); Srnka v. Joint Dist. No. 3, 174 Wis. 38, 182 N.W. 325 
(1921); Sullivan v. School Dist. No. 1 of City of Tomah, 179 Wis. 
502, 191 N.W. 1020 (1923); Heiden v. City of Milwaukee, 226 
Wis. 92, 275 N.W. 922 (1937); Lawver v. Joint Dist. No. 1, 232 
Wis. 608, 288 N.W. 192 (1939); Kirchoff v. City of Janesville, 255 
Wis. 202, 38 N.W.2d 698 (1949). 

Scope of Employment 
Priebe v. Hirsch, 155 Wis. 181, 144 N.W. 287 (1913); Kraft v. 
Indus. Comm., 201 Wis. 339, 230 N.W. 36 (1930). 

Social Guest 
Klemens v. Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 
(1920). 

Stairs and Steps 
Hommel v. Badger State Inv. Co., 166 Wis. 235, 165 N.W. 20 
(1917); Van De Zande v. Chi. & N. W. Ry., 168 Wis. 628, 170 
N.W. 259 (1919); Friemann v. Cumming, 185 Wis. 88, 200 N.W. 
662 (1924); Kelenic v. Berndt, 185 Wis. 240, 201 N.W. 250 (1924); 
Du Rocher v. Teutonia Motor Car Co., 188 Wis. 208, 205 N.W. 
921 (1925); Lundgrin v. Gimbel Bros., 191 Wis. 521, 210 N.W. 
678 (1927); Rosenthal v. First Bohemian Bldg. & Loan Ass’n, 192 
Wis. 326, 212 N.W. 526 (1927); Wilson v. Evangelical Lutheran 
Church, 202 Wis. 111, 230 N.W. 708 (1930); Pettric v. Gridley 
Dairy Co., 202 Wis. 289, 232 N.W. 595 (1930); Washburn v. 
Skogg, 204 Wis. 29, 233 N.W. 764, 235 N.W. 437 (1930); Bunce 
v. Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 (1931); 
Allison v. Wm. Doerflinger Co., 208 Wis. 206, 242 N.W. 558 
(1932); Kinney v. Luebkeman, 214 Wis. 1, 252 N.W. 282 (1934); 
Heiden v. City of Milwaukee, 226 Wis. 92, 275 N.W. 922 (1937); 
Heckel v. Standard Gateway Theater, 229 Wis. 80, 281 N.W. 640 
(1938); Waterman v. Heinemann Bros. Co., 229 Wis. 209, 282 
N.W. 29 (1938); Burling v. Schroeder Hotel Co., 235 Wis. 403, 
291 N.W. 810 (1940); Schoonmaker v. Kaltenbach, 236 Wis. 138, 
294 N.W. 794 (1940); Newell v. Schultz Bros. Co., 239 Wis. 415, 
1 N.W.2d 769 (1942); Flynn v. Chippewa County, 244 Wis. 455, 
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12 N.W.2d 683 (1944); Evans v. La Crosse Laundry & Cleaning 
Co., 251 Wis. 296, 28 N.W.2d 918 (1947); Helms v. Fox Badger 
Theatres Corp., 253 Wis. 113, 33 N.W.2d 210 (1948); Bradstrom 
v. Lasker Jewelers, 259 Wis. 366, 48 N.W.2d 490 (1951); Hard- 
ware Mut. Casualty Co. v. Rasmussen Drug Co., 261 Wis. 1, 51 


N.W.2d 551 (1952); 26 Ops. Atty. Gen. 397 (1937). 


State of Wisconsin 
Holzworth v. State, 238 Wis. 63, 298 N.W. 163 (1941). 


Statutory Construction, Principles of 


Besnys v. Herman Zohrlaut Leather Co., 157 Wis. 203, 147 N.W. 
37 (1914); Sadowski v. Thomas Furnace Co., 157 Wis. 443, 146 
N.W. 770 (1914); Bunce v. Grand & Sixth Bldg., Inc., 206 Wis. 
100, 238 N.W. 867 (1931); Allison v. Wm. Doerflinger Co., 208 
Wis. 206, 242 N.W. 558 (1932); Mullen v. Larson-Morgan Co., 
212 Wis. 52, 249 N.W. 67 (1933); Tiemann v. May, 235 Wis. 100, 
292 N.W. 612 (1940); Delaney v. Supreme Inv. Co., 251 Wis. 374, 
29 N.W.2d 754 (1947); Morrison v. Steinfort, 254 Wis. 89, 35 


N.W.2d 335 (1948). 
Store 


Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 N.W. 
598 (1934); Erbe v. Maes, 226 Wis. 484, 277 N.W. 111 (1938); 
Waterman v. Heinemann Bros. Co., 229 Wis. 209, 282 N.W. 29 
(1938); Prehn v. C. Niss & Sons, Inc., 233 Wis. 155, 288 N.W. 736 
(1939); Newell v. Schultz Bros. Co., 239 Wis. 415, 1 N.W.2d 769 
(1942); Bradstrom v. Lasker Jewelers, 259 Wis. 366, 48 N.W.2d 


490 (1951). 
Streets and Sidewalks 


Baker v. Janesville Traction Co., 204 Wis. 452, 234 N.W. 912 


(1931); Powers v. Cherney Const. Co., 223 Wis. 586, 270 N.W. 41 
(1937); Dierkes v. White Paving Co., 229 Wis. 660, 283 N.W. 
446 (1939); Herrick v. Luberts, 230 Wis. 387, 284 N.W. 27 (1939); 
Padley v. Village of Lodi, 233 Wis. 661, 290 N.W. 136 (1940); 
Kitter v. Leonard, 235 Wis. 411, 291 N.W. 814 (1940); Johnson 
v. Prange-Geussenhainer Co., 240 Wis. 363, 2 N.W.2d 723 (1942); 
Delaney v. Supreme Inv. Co., 251 Wis. 374, 29 N.W.2d 754 
(1947); Bauhs v. St. James Congregation, 255 Wis. 108, 37 N.W.2d 
842 (1949). 
Supports 

Wenzel & Henoch Const. Co. v. Indus. Comm., 202 Wis. 595, 
233 N.W. 777 (1930); Mullen v. Larson-Morgan Co., 212 Wis. 52, 
249 N.W. 67 (1933). 
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Swimming Pool or Pier 
Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 277 N.W. 632 
(1938); Feirn v. Village of Shorewood Hills, 253 Wis. 418, 34 
N.W.2d 107 (1948). 


Tavern 
Ryan v. O’Hara, 241 Wis. 389, 6 N.W.2d 209 (1942); Harder v. 


Maloney, 250 Wis. 233, 26 N.W.2d 830 (1947). 
Temporary Conditions 
Due to Natural Causes 
Holcomb v. Szymczyk, 186 Wis. 99, 202 N.W. 188 (1925); 
Rosenthal v. First Bohemian Bldg. Loan Ass’n, 192 Wis. 326, 
212 N.W. 526 (1927); Sweitzer v. Fox, 226 Wis. 26, 275 N.W. 
546 (1937); Kuhlman v. Vandercook, 241 Wis. 418, 6 N.W.2d 
235 (1942); Kezar v. Northern States Power Co., 246 Wis. 19, 
16 N.W.2d 364 (1944); Bersch v. Holton Street State Bank, 
247 Wis. 261, 19 N.W.2d 175 (1945); Feirn v. Village of Shore- 
wood Hills, 253 Wis. 418, 34 N.W.2d 107 (1948). 
Due to Affirmative Act 
Juul v. School Dist. of City of Manitowoc, 168 Wis. 111, 169 
N.W. 309 (1918); Jaeger v. Evangelical Lutheran Holy Ghost 
Cong., 219 Wis. 209, 262 N.W. 585 (1935); Sweitzer v. Fox, 226 
Wis. 26, 275 N.W. 546 (1937); Dierkes v. White Paving Co., 
229 Wis. 660, 283 N.W. 446 (1939) ; Cronce v. Schuetz, 239 Wis. 
425, 1 N.W.2d 789 (1942); Brown v. Appleton Masonic Temple 
Ass’n, 243 Wis. 147, 9 N.W.2d 637 (1943). 
In General 
Mullen v. Larson-Morgan Co., 212 Wis. 52, 249 N.W. 67 (1933); 
Grossenbach v. Devonshire Realty Co., 218 Wis. 633, 261 N.W. 
742 (1935); Waldman v. Y.M.C.A. of Janesville, 227 Wis. 43, 
277 N.W. 632 (1938); Prehn v. C. Niss & Sons, Inc., 233 Wis. 
155, 288 N.W. 736 (1939) ; Gokey v. Electric Household Utilities 
Corp., 241 Wis. 385, 6 N.W.2d 189 (1942). 
Temporary Employer 
Spodick v. Nash Motor Co., 203 Wis. 211, 232 N.W. 870 (1930); 
Redman v. Hobart, 248 Wis. 508, 22 N.W.2d 532 (1946). 
Tenant . . . See: Landlord and Tenant, this index. 
Theater 
Bunce v. Grand & Sixth Bldg., Inc., 206 Wis. 100, 238 N.W. 867 
(1931); Olson v. City of Platteville, 213 Wis. 344, 251 N.W. 245 
(1933); Heckel v. Standard Gateway Theater, 229 Wis. 80, 281 
N.W. 640 (1938); Helms v. Fox Badger Theatres Corp., 253 Wis. 
113, 33 N.W.2d 210 (1948); Pfeifer v. Standard Gateway Theater, 
Inc., 259 Wis. 333, 48 N.W.2d 505 (1951). 
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Third Party, Act of 
Contractor 
Sparrow v. Menasha Paper Co., 154 Wis. 459, 143 N.W. 317 
(1913); Waskow v. Robert L. Reisinger & Co., 180 Wis. 537, 
193 N.W. 357 (1923); Maryland Casualty Co. v. Thomas 
Furnace Co., 185 Wis. 98, 201 N.W. 263 (1924); Carlson v. 
Chi. & N. W. Ry., 185 Wis. 365, 200 N.W. 669 (1924); Lang 
v. Findorff, 185 Wis. 545, 201 N.W. 727 (1925); Neitzke v. 
Kraft-Phenix Dairies, Inc., 214 Wis. 441, 253 N.W. 579 (1934); 
Kaczmarski v. F. Rosenberg Elevator Co., 216 Wis. 553, 257 
N.W. 598 (1934); Connor v. Meuer, 232 Wis. 656, 288 N.W. 
272 (1939); Criswell v. Seaman Body Corp., 233 Wis. 606, 290 
N.W. 177 (1940); Mickelson v. Cities Service Oil Co., 250 Wis. 
1, 26 N.W.2d 264 (1947); Vogelsburg v. Mason & Hanger Co., 
250 Wis. 242, 26 N.W.2d 678 (1947); Morrison v. Steinfort, 254 
Wis. 89, 35 N.W.2d 335 (1948); Johannsen v. Peter P. Woboril, 
Inc., 260 Wis. 341, 51 N.W.2d 53 (1952). 
Employee 
Northwestern Casualty & Surety Co. v. Indus. Comm., 194 
Wis. 337, 216 N.W. 485 (1927); Baker v. Janesville Traction 
Co., 204 Wis. 452, 234 N.W. 912 (1931); Waldman v. Y.M.C.A. 
of Janesville, 227 Wis. 43, 277 N.W. 632 (1938); Sikora v. Great 
Northern Ry., 230 Wis. 283, 282 N.W. 589 (1938); La Duke 
v. Northern States Power Co., 256 Wis. 286, 41 N.W.2d 274 
(1950); Hipke v. Indus. Comm., 261 Wis. 226, 52 N.W.2d 401 
(1952). 
In General 
Czapinski v. Thomas Furnace Co., 158 Wis. 635, 149 N.W. 477 
(1914); Dierkes v. White Paving Co., 229 Wis. 660, 283 N.W. 
446 (1939); Zimmers v. St. Sebastian’s Congregation, 258 Wis. 
496, 46 N.W.2d 820 (1951); Pfeifer v. Standard Gateway 
Theater, Inc., 259 Wis. 333, 48 N.W.2d 505 (1951). 
Toboggan Slide, Public Slides in General 
Cegelski v. City of Green Bay, 231 Wis. 89, 285 N.W. 343 (1939); 
Grinde v. City of Watertown, 232 Wis. 551, 288 N.W. 196 (1939). 
Trespasser : 
Klemens v. Morrow Milling Co., 171 Wis. 614, 177 N.W. 903 
(1920); Sorenson v. Chi. M. & St. P. Ry., 192 Wis. 231, 212 
N.W. 273 (1927); Corman v. Lex Const. Co., 213 Wis. 450, 250 
N.W. 839 (1933); Grossenbach v. Devonshire Realty Co., 218 
Wis. 633, 261 N.W. 742 (1935); Tomlin v. Chi. M. St. P. & P. Ry. 
220 Wis. 325, 265 N.W. 72 (1936); Newell v. Schultz Bros. 
Co., 239 Wis. 415, 1 N.W.2d 769 (1942); Ryan v. O’Hara, 241 
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Wis. 389, 6 N.W.2d 209 (1942); Harder v. Maloney, 250 Wis. 233, 
26 N.W.2d 830 (1947); La Duke v. Northern States Power Co., 
256 Wis. 286, 41 N.W.2d 274 (1950). 

Trial . . . See: Court and Jury, this index; Evidence, this index. 

Tunnel 
Wood v. General Ry. Signal Co., 161 Wis. 71, 151 N.W. 269 (1915). 

Vendor or Supplier of Chattels 
Van de Zande v. Chi. & N. W. Ry., 168 Wis. 628, 170 N.W. 259 
(1919); Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); 
Carlson v. Chi. & N. W. Ry., 185 Wis. 365, 200 N.W. 669 (1925); 
Lang v. Findorff, 185 Wis. 545, 201 N.W. 727 (1925); American 
Mut. Liab. Ins. Co. v. Chain Belt Co., 224 Wis. 155, 271 N.W. 
828 (1937). 

Vendor of Real Estate 
Friemann v. Cumming, 185 Wis. 88, 200 N.W. 662 (1924); Mahar 
v. Uihlein, 240 Wis. 469, 3 N.W.2d 683 (1942). 

Warehouse 
Tomlin v. Chi. M. St. P. & P. Ry., 220 Wis. 325, 265 N.W. 72 
(1936). 

Warn, Duty to 
Miller v. Paine Lumber Co., 202 Wis. 77, 230 N.W. 702 (1930); 
Sandeen v. Willow River Power Co., 214 Wis. 166, 252 N.W. 706 
(1934); American Mut. Liab. Ins. Co. v. Chain Belt Co., 224 Wis. 
155, 271 N.W. 828 (1937). 

Washing Machine 
Hahn v. Rothstein, 174 Wis. 381, 182 N.W. 983 (1921); Gokey v. 
Electric Household Utilities Corp., 241 Wis. 385, 6 N.W.2d 189 
(1942). 

Waxed Floor . . . See: Floor, this index. 

Workmen’s Compensation Law (Applicability of 15% increased 

recovery provision) 
Knoll v. Shaler, 180 Wis. 66, 192 N.W. 399 (1923); Cream City 
Foundry Co. v. Indus. Comm., 188 Wis. 648, 206 N.W. 875 
(1926); Bentley Bros., Inc. v. Indus. Comm., 194 Wis. 610, 217 
N.W. 316 (1928); Fritschler v. Indus. Comm., 209 Wis. 588, 245 
N.W. 669 (1932); Robert A. Johnston Co. v. Indus. Comm., 242 
Wis. 299, 7 N.W.2d 854 (1943); Combustion Engineering Co. v. 
Indus. Comm., 254 Wis. 167, 35 N.W.2d 317 (1948); Guse v. A. 
O. Smith Corp., 260 Wis. 403, 51 N.W.2d 24 (1952); Hipke v. 
Indus. Comm., 261 Wis. 226, 52 N.W.2d 401 (1952). 
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CONSTITUTIONALITY IN WISCONSIN OF COMPULSORY 
SCIENTIFIC TESTS FOR INTOXICATION 


There are grave constitutional questions connected with compul- 
sion of chemical tests for intoxication in Wisconsin. 

Wis. Stat. Sec. 85.13 (2) (1951) provides in part that upon a trial 
arising from acts alleged to have been committed by any person 
arrested for operating a motor vehicle while under the influence of 
intoxicants, 

the court may admit evidence of the amount of alcohol in the 

defendant’s blood taken within two hours of the time of the 

arrest, as shown by a medical or chemical analysis of such defend- 

ant’s breath, blood, urine, or saliva. 
The section goes on to prescribe the various effects to be given to 
the result of the test, depending on the alcohol concentration in the 
blood which the test discloses.1 Under this statute,? and even before 
it,? scientific tests for intoxication have been used in Wisconsin. It 
is well known that such tests are regarded as an increasingly im- 
portant weapon in the law enforcement arsenal.‘ 

Of course admission of results of the tests into evidence on trial 
has been objected to by defending counsel. Some objections are based 
on the giving of the test by unqualified personnel, or without ade- 
quate safeguards of scientific accuracy. Others are based on the con- 
stitutional privileges against self-incrimination® and unreasonable 
search and seizure.* These constitutional privileges can of course be 
waived by consent to the test by the accused, and such consent 
frequently occurs.’ 





1 The anes provision reads: 

(a) Evidence that there was . . . five-hundredths of one Bic th cent or less @ by 
weight of alcohol in his blood, is prima facie evidence that Land defenda 

was not in an intoxicated condition; (b) evidence that there mer 
than five-hundredths of one per cent and less than fifteen-hundredthe of 
one per cent . . . is relevant evidence, but it is not to be given prima facie 
effect . . . (c) evidence that there was .. . fifteen-hundredths of one oa 
cent or more . . . shall be admitted as rima facie evidence that the defen- 

t was in an intoxicated condition, but shall not, without corroborating 
physical evidence thereof, be sufficient upon which to find the defendant 
guilty of being under the ‘influence of intoxicants. 

2 See State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952). 

* See Kuroske v. Aetna Life Ins. Co., 234 Wis. 394, 291 N.W. 384 (1940). 

‘A good illustration is a manual used by Wisconsin District Attorneys: Sci- 
ENTIFIC AND LaBoraTory Metuops or Jupiciau Proor, Sec. III (Wis. Exten- 
sion Division, 1951). 

§ Wis. Const. Art. I, § 8. 

* Wis. Const. Art. I, § 11. 

7 See State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952); State ez rel. Tessler 
v. Kubiak, 257 Wis. 159, 42 N.W W.2d 496 (1950 ); Gray v. ‘State, 243 in, Wiad 57, 
9 N.W.2d 68 (1943); Jeasner v. State, 202 Wis. 184, 231 N.W. 634 ie 
v. State, 190 Wis. 248, 208 N.W. 797 (1926); State v. Grosnickle, 189 Wis. 17, 
206 N.W. 895 Ge26y Welsh v. State, 184 Wis. 296, 199 N.W. 71. (1924); State 


v. Glass, 50 Wis. 218, 6 N.W. 500 (1880). 
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The present discussion assumes that the technical propriety of test 
administration is not questioned, and that there has been no consent 
to the test (7.e., that it has been administered by compulsion over 
objection, or when the person tested was unconscious). In that con- 
text of the scientifically perfect test, administered by compulsion, 
let us ask two questions: 

(1) Are the results of the test admissible in Wisconsin as a mat- 
ter of constitutional law? 

(2) Should they be admissible, as a matter of policy? 


Legislative History 

Sec. 85.13(2) was derived from the 1948 Uniform Vehicle Code,’ 
which gives no hint either way as to whether compulsion was intended. 
It simply provides that evidence of certain amounts of alcohol in the 
blood shall give rise to named presumptions as to intoxication, set- 
ting up standards which Wisconsin followed in 1949.9 Nor does the 
National Safety Council’s explanation of the Code throw any light 
on the compulsion question.!® Insofar as the Wisconsin Legislature 
had any intention as to the matter, it would seem to be to leave the 
question to the courts by the ‘‘the court may admit’’ language in 
our statute. In any event, if the legislature had intended that the 
test be compulsory, the statute would still be subject to the scrutiny 
of the constitutional law. And if the question is one for judicial dis- 
cretion, that discretion must likewise be governed by constitutional 
considerations. 

Admissibility: Self-Incrimination? 

Article I, Section 8, of Wisconsin’s Constitution provides: ‘‘No 
person . . . shall be compelled in any criminal case to be a witness 
against himself. . . .’’ This privilege is also granted by the Federal 
Constitution." The basic issue met in applying the privilege to par- 
ticular cases is this: Does it protect only from compulsion to testify 
orally and produce writings, or does it also protect from compulsion 
to yield up the personal secrets of the body of the accused? Most 
commentators have preferred the view that the privilege protects 
only against “testimonial compulsion.’’!* That appears to be the view 


8 National Safety Council, Unirorm Venice Cops, Act V, § 54 (1948). 

® Wis. Laws 1949, c. 534. 

10 National Safety Council, REGULATION OF VEHICLE OPERATION ON HiaH- 
oe Nores on Act V or THE UniForM VEHICLE Copp, p. 10 
(1948 

11. U.S. Const. AMEND. V. 

12 See 8 WicmMorE, EvipeNnce § 2263 et seq. (8d ed. 1940); Ladd and Gibson, 
The Medico-Legal Aspects of the Blood Test to Determine Intoxication, 24 Iowa L. 
Rev. 191 (1939). 
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of the United States Supreme Court, in interpreting the Fifth Amend- 
ment.!* But the decisions of the Wisconsin Supreme Court as to 
Wisconsin’s self-incrimination clause are controlling, for the privilege 
against self-incrimination in a state prosecution is one secured by 
the state constitutions and is not a federal matter." 

The judicial history important to consider begins with Thornton v. 
State.” The case involved an appeal from a conviction for assault 
with intent to rape. The principal error assigned was the admission 
of evidence of the comparison between tracks in the snow near the 
place of assault and a shoe of the accused, which he was compelled 
to surrender to the sheriff. It was claimed that this compulsion forced 
him to incriminate himself. The Wisconsin Supreme Court affirmed 
the conviction, holding that there are certain external matters which 
an accused may be compelled to disclose. 

However, Justice Dodge, for the court, undertook a lengthy exam- 
ination of the precedents and a discussion of the privilege against 
self-incrimination. The distinction between certain external observ- 
ables, which must be disclosed, and more private bodily matters, 
revelation of which may not be compelled, was clearly made in the 
ease. Dodge said: 


. . . it has become fully established that the prohibition against 
one’s being compelled to be a witness against himself should not 
be limited to exclusion of merely oral statements. . . .1° 


The court, in later cases, approved the general distinction made in 
the Thornton decision.” 

But the Thornton decision, in support of its view, cited with 
approval several cases where the results of a physical examination 
were held to have been improperly admitted.'* This much, at least, 
of the Thornton case seems to have been repudiated by the court in 
1945, in the Domes case.!* That case was an appeal from a conviction 
for driving under the influence of liquor. Appellant invoked the self- 
incrimination clause against evidence which was admitted at the 
trial as to a physical examination for drunkenness, that he had been 





13 Holt v. U.S., 218 U.S. 245 (1910). 


4 Adamson v. California, 332 U.S. 46 (1947); Twining v. New Jersey, 211 U.S. 
78 (1908); Hoyer v. State, 180 Wis. 407, 193 N.W. 89 (1923); State v. Lloyd, 
152 Wis. 24, 1389 N.W. 514 (1913). 


117 Wis. 338, 93 N.W. 1107 (1903). 
16 Td. at 341, 93 N.W. at 1108. 


17 State v. Zuehlke, 239 Wis. 111, 300 N.W. 746 (1941); Jessner v. State, 202 
Wis. 184, 231 N.W. 634 (1930). 


18 Thornton v. State, 117 Wis. 338, 342, 93 N.W. 1107, 1108 (1903). 
19 Green Lake County v. Domes, 247 Wis. 90, 18 N.W.2d 348 (1945). 
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compelled to undergo. The examination included observation of 
mental attitude, breath odor, congestion in eyelids, taking pulse, 
having accused write signature, observing gait and speech, having 
him protrude his tongue, reflex tests, and having him try to touch 
the tip of his nose with his index finger tips with his eyes closed. 
The court held the evidence of this examination, and of the examining 
doctor’s conclusions therefrom, to have been properly admitted by 
the trial court. 

In respondent Green Lake County’s brief in the Domes case, it 
was said: 

. .. in this case the court has an opportunity to repudiate much 

of the unsound dictum in Thornton v. The State (1903) 117 Wis. 

338, 93 N.W. 1107, and make it clear that the rule against self- 

incrimination has nothing to do with an examination of the per- 

son or clothing of the accused.”° 


William A. Platz, criminal law expert of the Wisconsin Attorney- 
General’s office, was on the brief for the respondent. 

Shortly after the Domes decision, Mr. Platz reviewed the work of 
the Wisconsin Supreme Court in criminal law for the Wisconsin Law 
Review.”' In his article he cited the Domes case and said that in it 
the Court 


seems to have disclaimed any notion that the constitutional 
privilege may be availed of to prevent a physical examination 
of the accused, and to have adopted the all-out view that the 
privilege applies only to testimonial evidence by the accused.” 


In another article in the same issue of this Law Review, Attorney 
Norris Maloney said that whatever doubt there had been on how 
far officers could go in making compulsory examinations of the body 
of the accused was removed by the Domes case.” He said that the 
self-incrimination clause only gives protection against testimonial 
compulsion. In support of his conclusion, he pointed out that the 
court in the Domes case had cited a decision by Justice Holmes,” 
to the effect that the privilege against self-incrimination extends only 
to the forcing of testimony, not bodily evidence.* 





20 Cases and Briefs, Vol. 247 (3), Case No. 10, Respondent’s Brief, p. 29. 

1 Platz, Work of the Wisconsin Supreme Court—Criminal Law and Related 
Cases, 1946 Wis. L. Rev. 53. 

22 Td. at 56. 

*% Maloney, A Code of Evidence for Wisconsin—Self-Incrimination, 1946 Wis. 
L. Rev. 147, 150. 

* Holt v. U.S., 218 U.S. 245 (1910). 

% Cj and quoted in Green Lake County v. Domes, 247 Wis. 90, 95, 18 
N.W.2d 848, 350-51 (1945). 
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The conclusions of these learned authors are certainly tenable, and 
may very well be right. But there is room for doubt, it is submitted, 
for the following reasons: 

(1) The Holt case,?* which furnished the quotation from Justice 
Holmes, was a situation where the accused was forced to try on a 
garment to see if it fitted. This compulsion was upheld, but it would 
have been so equally under the rationale of the Thornton case,?’ as an 
external observable rather than a body secret. Further, it was a 
decision under the Federal Constitution and as such not binding on 
the states.2* However, it 7s significant that the Wisconsin Court 
elected to quote the Holt case in the Domes case. 

2), Respondent’s brief in the Domes case asked the court to re- 
pudiate the Thornton discussion as to self-incrimination. The Platz 
and Maloney articles, referred to supra, suggest that the court did 
so. But it did not. Rather, the Thornton case was cited and approved 
in the Domes case, and was called authority for the view the court 
took in the latter case because of its approval of the compelled exam- 
ination of such portions of the person or attire as are customarily 
open to observation.?® The Domes opinion refers to the Thornton 
decision’s “‘extended and excellent review of many cases and author- 
ities on the subject.’’*° Referring to the Thornton case as a whole, the 
court said: ‘In relation to the rule and conclusions thus stated there 

has been no change in this state.’ To this writer, the Domes case 
does not read like what Mr. Platz calls “‘the all-out view that the 
privilege applies only to testimonial evidence by the accused.’’®? 


Admissibility: Unreasonable Search? 


Article I, Section 11 of the Wisconsin Constitution provides: ‘“The 
right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be vi- 
olated. . . ..’ The Federal Constitution includes a similar provision. 

In general, under this section, it is clear that evidence obtained by 
unreasonable search is inadmissible at trial.** The right against un- 


% 218 U.S. 245 (1910). 

27117 Wis. 338, 93 N.W. 1107 (1903). 

28 See note 14 supra. 

2° Thornton v. State, 117 Wis. 338, 342-343, 93 N.W. 1107, 1108 (1903). 

30 Green Lake County v. Domes, 247 Wis. 90, 93, 18 N.W.2d 348, 349 (1945). 

31 Td. at 94, 18 N.W.2d at 350. 

% Platz, Work of the Wisconsin Supreme Court—Criminal Law and Related 
Cases, 1946 Wis. L. Rev. 53, 56. 

33 U.S. Const. AMEND. IV. 

4 State v. Wuest, 190 Wis. 251, 208 N.W. 899 (1926); State v. Warfield, 184 
Wis. 56, 198 N.W. 854 (1924). 
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reasonable search may be waived by consent, however.*® Just as is 
true in the self-incrimination situation, the states are the judges of 
the question of illegal search and seizure in state prosecutions, and 
the Federal Constitution does not control.* 

Reasonableness, it seems, is the general test, from the very words 
of the constitution. Search and seizure without arrest or warrant 
will frequently be considered unreasonable,®” but not always.** Prob- 
able cause to suspect drunkenness in a driver should permit some 
search without arrest. The accused may be placed under arrest, 
without warrant, before the testing. This is of course proper.*® Once 
the accused is validly under arrest, a search of his person or belong- 
ings is likely to be held reasonable.*° 

Regardless of arrest, the particular question should be: How much 
physical invasion of the person may be permitted as a reasonable 
search? At what point, if any, does such physical invasion become 
unreasonable? And especially, does forcing the accused to yield some 
body matter for scientific testing amount to unreasonable search? 

An ordinary search of the person of one lawfully arrested is of 
course proper,*! as a general rule. And in the Thornton case, forcing 
the accused to yield his shoe for comparison with tracks in the snow 
was considered a reasonable search. The same reasoning was applied 
as in the decision’s discussion of the self-incrimination problem, 
namely that there may be search and seizure of things external or 
ordinarily observable. Then recently, in the Domes case,“ the phys- 





% See State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952); State ex rel. Tessler 

v. Kubiak, 257 Wis. 159, 42 N.W.2d 4 pe ges E Gray v. State, 243 Wis. 57, 9 
N.W.2d 68 (1943); Jessner v. State, 202 Wis. 184, 231 N.W. 634 1930); Reiser 
v. State, 190 Wis. 248, 208 N.W. 797 (1926) ; Welch v. State, 184 Wis. 296, 199 
N.W. 71 (1924). 

% See Wolf v. Colorado, 338 U.S. 25 (1949); Hoyer v. State, 180 Wis. 407, 
411, 193 N.W. 89, 91 (1923). 

7 See State v. Warfield, 184 Wis. 56, 198 N.W. 854 (1924); State v. Jokosh, 
181 Wis. 160, 193 N.W. 976 (1923); Hoyer v. State, 180 Wis. 407, 193 N.W. 89 
(1923). 

38 See Potman v. State, 259 Wis. 234, 47 N.W.2d 884 (1951); State v. Hoffman, 
245 Wis. 367, 14 N.W. 2d 146 (1944); State v. Zuehlke, 239 Wis. 111, 300 N.W. 
746 (1941); State v. Leadbetter, 210 Wis. 327, 246 N.W. 443 (1933). 

39 See Wis. Strats. §§ 62.09 (13), 83.016 (1951); Hoch v. State, 199 Wis. 63, 
225 N.W. 191 (1929). 

40 State ex rel. Tessler v. Kubiak, 257 Wis. 159, 42 N.W.2d 496 (1950); State v. 

n, 251 Wis. 517, 29 N. W.2d 771 (1947); "Scaffido v. State, 215 Wis. 389, 
254 N.W. 651 (1934); State v. Kriegbaum, 194 Wis. 229, 215 N.W. 896 (1927) 
(dictum); Thornton v. State, 117 Wis. 338, 93 N.W. 1107 (1903). 

41 Scaffido v. State, 215 Wis. 389, 254 N.W. 651 (1934); State v. Kriegbaum, 
194 Wis. 229, 215 N.W. 896 (1927) (dictum); Thornton v. State, 117 Wis. 338, 
93 N.W. 1107 (1903). 

117 Wis. 338, 93 N.W. 1107 (1908). 

43 Td. at 346, 347, 93 N.W. at 1109. 

“ 247 Wis. 90, 18 N.W.2d 348 (1945). 
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ical examination there involved was approved without a direct discus- 
sion of the search and seizure question, but with quotation and ap- 
proval of the Thornton case language.“ 

It would seem that the scientific probing of an accused’s body, 
with adequate medical safeguards, is perfectly reasonable, if that is 
the test. If the compulsory test is to be struck down, a more doctrin- 
aire argument, such as self-incrimination, might be a better legal 
weapon for the job. But in a very recent case before the Supreme 
Court of Wisconsin, a test for intoxication under Section 85.13 (2) 
was squarely involved.“ The test was challenged as an unreasonable 
search and seizure, with no mention of self-incrimination. The court 
could have said that such tests generally are not unreasonable searches; 
in fact, however, it upheld the test on the ground of the defendant’s 
consent, leaving the result in a case where there is no consent still in 
doubt. 


Admissibility: Due Process? 
It has been said, supra, that the constitutionality of admitting 


bodily evidence compulsorily obtained is a matter requiring interpre- | 


tation of the state constitution only.” As to self-incrimination and 
unreasonable search and seizure, this is true. But the Supreme Court 
of the United States has long reserved the power to examine how 
state criminal convictions are obtained, under the authority of the 
Due Process clause of the Fourteenth Amendment.‘* Certain coer- 
cions, though they may be held not to violate the state’s self-incrim- 
ination or unreasonable search clauses, are not due process. A recent 
example that closely concerns this discussion is the ‘“‘stomach-pump”’ 
case, Rochin v. California. 

In that case three deputy sheriffs of Los Angeles County had in- 
formation that Rochin was selling narcotics. They went to his house, 
entered the open outside door, and forced open the door to his bed- 
room, finding him half-dressed. On a night-stand were two capsules. 
As the officers reached for them, Rochin seized and swallowed them. 
The officers forced Rochin to go with them to a hospital, where at 
their direction a doctor stomach-pumped an emetic into Rochin’s 
stomach, inducing vomiting. Thus the capsules were recovered, and 





247 Wis. 92-94, 18 N.W.2d at 349-350. 
“ State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952). 
47 See notes 14, 36 supra. 


“* See Rochin v. California, 342 U.S. 165 (1952); Malinski v. New York, 324 
U.S. 401 (1945); Brown v. Mississippi, 297 U.S. 278 (1936). 
49 342 U.S. 165 (1952). 
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found to contain morphine. A conviction for possessing morphine 
followed, based on the evidence of the capsules. On appeal to the 
California Appeals Court, conviction was affirmed, though the judges 
frowned on the officers’ conduct. After the California Supreme Court 
denied a hearing, the United States Supreme Court granted cer- 
tiorari. 

The entire court, Justice Minton not sitting, was of the opinion 
that the conviction could not stand. Justice Frankfurter spoke for 
the majority, holding that the total course of conduct of the California 
law enforcement officials in the case was a violation of the Due 
Process Clause.®° No absolute rule as to when Due Process would be 
invoked could be stated, he said. But when officers are guilty of 
“conduct that shocks the conscience,’ of ‘methods that offend ‘a 
sense of justice,’ ’’®? of a “‘course of proceeding . . . . bound to offend 
even hardened sensibilities,’’* then “to sanction the brutal conduct 
which naturally enough was condemned by the court whose judg- 
ment is before us, would be to afford brutality the cloak of law.’ The 
Court referred to Brown v. Mississippi® where convictions based on 
forced confessions were reversed, and said: 


It would be a stultification of the responsibility which the course 
of constitutional history has cast upon this Court to hold that 
in order to convict a man the police cannot extract by force what 
is in his mind but can extract what is in his stomach.” 


In short, the Court will look at the entire record and on the basis of 
our general constitutional traditions will decide whether or not justice 
had been done. Here, the majority felt it had not. 

What will the Court think of the justice of the scientific tests for 
intoxication, when that question is put to it? For, after all, the 
stomach-pump too is a creature of Science. Justice Frankfurter prob- 
ably had the general problem of scientific devices in the criminal law 
in mind when he noted that the Court 


put to one side cases which have arisen in the State courts 
through use of modern methods and devices for discovering 
wrongdoers and bringing them to book. It does not fairly repre- 
sent these decisions to suggest that they legalize force so brutal 





50 342 U.S. 168-174 (1952). 

51 Td. at 172. 

82 Td. at 173. 

53 Td. at 172. 

Td. at 173. 

5 297 U.S. 278 (1936). 

5 Rochin v. California, 342 U.S. 165, 173 (1952). 
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and so offensive to human dignity in securing evidence from a 

suspect as is revealed by this record.*” 

Apparently the view is that most use by states of scientific criminal 
detection devices will not be accompanied by the ugly circumstances 
of the Rochin case, will not violate Due Process, and will therefore 
be subject only to state constitutional restrictions, if any. 

I suggest that this raises an extremely grave problem in the policy 
and theory of law enforcement. Suppose that Rochin, about to con- 
ceal the morphine capsules, had been ordered by the uniformed voice 
of The Law to ‘‘Give those here!’’ Suppose further that he had done 
so, and that California considered this a reasonable search and seizure 
by the officers. He would, presumably, have been convicted; and due 
to the lack of brutality he would probably not even have a federal 
question to take to the United States Supreme Court. 

On the other hand, see the foolproof result, for him, of his con- 
spicuously uncooperative conduct: (1) If the officers, better briefed 
on Due Process than they in fact were, merely demand that he spit 
the capsules out, he refuses and swallows them. Extraction is not at- 
tempted: that would be brutal. Rochin cannot be convicted, for he 
has swallowed the evidence. (2) But, if the officers firmly do what was 
in fact necessary to get the evidence, they are not using Due Process, 
and Rochin gets reversal of conviction, as happened in the actual 
case. To put the problem plainly: Is there not danger that the Court 
is putting a premium on resistance rather than cooperation by parties 
accused of crime? 

It may be argued that a large part of the brutality in the Rochin 
case was the very use of the stomach pump, a rather harsh item in 
the arsenal of scientific crime detection. But this was brought on by 
the conduct of Rochin in his blatant effort to avoid a conviction he 
clearly deserved. And even if it be admitted that the actual taking of 
a sample of breath, urine, saliva, or even blood, is not intrinsically 
brutal at all, what about these fact situations? 

(1) A is arrested by an officer who is going to charge him with 
drunken driving. The officer tells him to come to headquarters for a 
test for intoxication. A objects to taking such a test. The officer tells 
him he must take it. A, as he should, submits, but protests. 

(2) Same situation, but A, upon being told he must submit to the 
test, says he will not. The officer is forced to use force to get A to the 

station. At the station A is physically restrained while a blood sample 
is taken; due to A’s violence, the physical restraint also involves 
violence. 





57 Rochin v. California, 342 U.S. 165, 174 (1952). 
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It seems clear that under the Rochin decision,®® the first situation 
raises state constitutional questions only. But in the second, A’s 
resistance may have raised a state of facts where the Supreme Court 
will find official brutality inconsistent with Due Process. 

Should constitutional restrictions on the use of scientific devices in 
crime detection depend on whether the device is painless like a blood 
test or highly uncomfortable like a stomach pump? On whether an 
accused’s resistance forced officers to get tough or not? It is at least 
clear that the resisting defendant should have no chance thereby of 
gaining a better position in the eyes of the law than that afforded 
the one who follows, as he should, police orders. The real problem, 
I submit, is this: Regardless of the accused’s cooperativeness or lack 
of it after arrest, to what extent may a state use science to probe the 
secrets of his body? 

Considerations such as these appear to have troubled Justices 
Black and Douglas, who wrote separate but harmonious concurring 
opinions.®® Black referred to his dissent in Adamson v. California, 
in which he urged the view that the self-incrimination clause of the 
Fifth Amendment should be imported into the Due Process Clause 
of the Fourteenth Amendment so as to be a restraint on state as 
well as federal courts and officers. He took the same view in the 
Rochin case, and invoking the Fifth Amendment, he interpreted it 
broadly, saying: 

I think a person is compelled to be a witness against himself 

not only when he is compelled to testify, but also when as here, 

incriminating evidence is forcibly taken from him by a contri- 
vance of modern science.* 
Black also disapproved the “‘accordion-like qualities’’ of the majority’s 
general Due Process standard, noting that it was vague and also 
dangerously subject to yielding to contemporary pressures for nullify- 
ing parts of the Bill of Rights.” 

Justice Douglas’ opinion was to the same effect. In it, he said: 

I think that words taken from [an accused’s] lips, capsules taken 

from his stomach, blood taken from his veins are all inadmissible 

provided they are taken from him without his consent. They are 
inadmissible because of the command of the Fifth Amendment. 

That is an unequivocal, definite, and workable rule of evi- 
dence for state and federal courts.® 

58 342 U.S. 165 (1952). 

8 Td. at 174, 177. 

% 332 U.S. 46, 68-123 (1947). 

1 342 U.S. 165, 175 (1952). 


® Jd. at 177. 
% Td. at 179. 
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Interestingly, Douglas pointed out that in the majority of states 
where the question had been raised, the Rochin evidence would have 
been admissible.“ In support of this, he cited one previous stomach- 
pump case® and several cases involving blood tests for intoxication,® 
thus showing that he considered the essential problem of the two 
cases the same. Then he asked, in effect: If a lot of state courts ap- 
prove this compulsory use of scientific devices, how can this Court 
say it “shocks the conscience’’?® 

These problems should be kept in mind, both for their relevancy 
to a decision as to how the state of Wisconsin should decide this 
whole question and for the day when a more difficult case may force 
the United States Supreme Court to reconsider some of its present 
reasoning. For now, a compulsory blood test for intoxication would 
probably be approved by a clear majority of the Court, unless the 
circumstances surrounding the compulsion were such as to move the 
Court to invoke its disapproving discretion under the Due Process 
Clause. 


Related Situations 


Court approval of scientific criminological devices in several re- 
lated situations suggests an increasing judicial receptivity to the use 
of science. But in these cases, ample distinction can be shown so the 
precedents are by no means compelling as to what the Wisconsin 
Court may do when the particular problem here discussed comes up. 

Perhaps the closest analogy is the statutory provision for court- 
appointed experts to observe and examine an accused in a criminal 
case, with particular reference to the sanity of the accused.®* In a 
case where this statute was subjected to a comprehensive constitu- 
tional challenge based in part upon the self-incrimination argument, 
the statute was upheld.® But the decision relied on the Thornton 
case’s’® approval of examination of matters relating to the accused 
which are open and externally observable. To the suggestion that 
the statute permitted unconstitutional invasion of an accused’s per- 





342 U.S. 165, 177 (1952), and footnote 1 tc Douglas’ opinion. 
® People v. One 1941 Mercury Sedan, 74 Cal. App.2d 199, 168 P.2d 443 (1946). 


% People v. Tucker, 88 Cal. App.2d 333, 198 P.2d 941 (1948); State v. Ayres, 
70 Idaho 18, 211 P.2d 142 (1949); State v. Sturtevant, 96 N.H. 99, 70 A.2d 909 
(1950); State v. Gatton, 60 Ohio App. 192, 20 N.E.2d 265 (1938); State v. Cram, 
176 Ore. 577, 160 P.2d 283 (1945). 


$7 342 U.S. 165, 178 (1952). 


8 Wis. Stat. § 357.27 (1951), formerly § 357.12, renumbered by Wis. Laws 
1949, c. 631. 


6 Jessner v. State, 202 Wis. 184, 231 N.W. 634 (1930). 
70117 Wis. 338, 93 N.W. 1107 (1903). 
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son, going beyond the permission of the Thornton case, the court 
simply said of the statute that 
It is here construed as authorizing the experts appointed by the 
court to make such investigations and examinations only as are 


consistent with the constitutional rights of the accused without 
any attempt at this time to set the limits of such rights.” 


It was not necessary to ‘‘set the limits of such rights,’’ the court 
said, because in this case the appointment of the experts and their 
examination of the defendant were consented to by the defendant. 

Thus, the court showed a strong inclination to uphold the scientific 
investigation involved.” But it was not ready to do so outright, to 
the extent to make it a valuable precedent in the intoxication test 
problem. Also noteworthy, is the hearty approval of the Thornton 
decision.” Too, this is a special situation, in that it more particularly 
refers to sanity of the accused at the time of trial, and in that it is 
a device in the hands of the court, not the prosecutor. 

Another analogy that might be offered is the blood test for non- 
paternity. Wisconsin provides by statute that a trial court in an 
illegitimacy action may order the parties to submit to blood-group 
testing to see whether non-paternity can be definitely established.” 
The use of the test, with proper scientific safeguards, has been ap- 
proved by the court,” again suggesting a tendency to go along with 
scientific progress. 

The test results, however, are admissible only if exclusion of the 
defendant as father is definitely established,”* so that this device of 
science is for the protection of the defendant only. Also, it is interest- 
ing that the statute implicitly permits refusal of a party to take the 
test, by providing that such refusal shall be brought to the court’s 
attention. 

Another clear case where the use of science in crime has been 
approved is in the fingerprinting and photographing of the suspected 
criminal. It seems certain that one under arrest can be photographed 
and fingerprinted without his consent, and this is accepted police 
practice.”7 

However, these practices can of course be justified as probing mere 





1 Jessner v. State, 202 Wis. 184, 190, 231 N.W. 634, 637 (1930). 

7 Td. at 189, 231 N.W. at 637. 

73 Ibid. 

™ Wis. Strat. § 166.105 (1951). 

% Euclide v. State, 231 Wis. 616, 286 N.W. 3 (1939). 

% Wis. Stat. § 166.105 (1951). 

7 See Bridges v. State, 247 Wis. 350, 19 N.W.2d 529 (1945); 38 Ops. Wis. 
Arr’y. Gen. 538 (1949). 
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external personal matters under the rationale of the Thornton case,”8 
and so are not direct authority for approving the test for intoxica- 
tion. Indeed, in a case noting and approving the general police practice 
of fingerprinting, the Wisconsin court commented that “‘as a physical 
invasion it amounts to almost nothing. . . .’’7® 


The Problem: 


Whether or not a compulsory chemical test for intoxication is 
constitutional probably will come before the Wisconsin Supreme 
Court soon. It is a matter so important in everyday law enforce- 
ment, and so related to other uses of science in criminology, that it 
needs to be decided. The foregoing discussion suggests that the court 
is not “sure’’ to come out either way. Mere-reading of cases suggests 
a possible result adverse to the compulsory test. But, noting the 
favorable attitude toward scientific advance, one could well predict 
a result favorable to the test. Examination of cases from other states 
is not conclusive because: (1) Wisconsin is not bound by them, and 
(2) they are in sharp conflict though a majority permit the compul- 
sory test.*° 

In any event attempts at prediction in such a matter are less help- 
ful than serious discussion of what should be the result. But first, 
the precise problem should be clarified by pointing out certain con- 
siderations that ought not to matter in the final decision: 

(1) The Wisconsin testing statute*! may well be amended during 
the 1953 legislative session, due to problems brought into focus by a 
recent decision involving it.§? Though that decision did not deal with 
the compulsion question, one of the proposed amendments may at- 
tempt to make the test compulsory. At present, compulsion or not is, 
in practice, a question for administrative officials. But our problem 
is still the same, essentially, because compulsion whether by admin- 
istration or legislation must still face the constitutional test. 

(2) As discussed supra,* it should make no difference whether the 
compulsion is accomplished by the directions of police officers, or by 

78 117 Wis. 338, 93 N.W. 1107 (1903). 

7 Bridges v. State, 247 Wis. 350, 373, 19 N.W.2d 529, 539 (1945). 

8° See the excellent collection in Robert L. Donigan, Northwestern University 
Traffic Institute, CoemicaL Test Case Law (1950). 

8t Wis. Sra. § 85.13 (2) (1951). 

8 State v. Resler, 262 Wis. 285, 55 N.W.2d 35 (1952). 

83 See discussion p. 352, re possible legislative intent and legislative history. 
A defense attorney might argue that the legislative intent forbade compulsion, 
but such intent nowhere appears, except in the negative fact that compulsion 
was not provided for. In fact, administrative officials must decide whether or not 
to compel, and courts must approve or disapprove their decisions, unless the 


statute is amended. 
& See pp. 359-60, re Due Process. 














364 WISCONSIN LAW REVIEW [Vol. 1953 


their muscles when the accused resists. Since the federal Due Process 
standard seems committed to a distinction in this matter,® it is up 
to the state supreme court to decide the whole question on broader 
grounds. Surely, compulsion of the test should be deemed present in 
any case where the accused has not voluntarily consented to the 
test,** including the frequent case where he is tested while unconscious. 

(3) If the state is to decide, it will do so in view of the self-incrim- 
ination and search-and-seizure provisions.*? Whichever clause is 
considered controlling does not matter. My own preference is to 
admit that careful use of scientific devices like the intoxication test is 
a perfectly reasonable search of a prisoner, under the search-and- 
seizure provisions. The problem involved is a deeper one, which 
might better be dealt with under the somewhat more doctrinaire, 
theoretical standards of the self-incrimination clause. 

(4) It has been suggested that the use of breath or urine tests 
might survive a constitutional challenge while the drawing of blood 
might not.** One must exhale, it is said and one must empty the 
bladder. Use of those discarded materials for testing is not the same 
as extracting blood from the veins or saliva from the mouth; it is 
urged to be less of a personal invasion. But surely the constitutional 
principle applied to all should be the same. The discomfort of the 
physical invasion in each case, including the blood test, is usually 
negligible. However, if the principle of distinguishing the external 
from the internal is accepted—and apparently it is on that principle 
that preference for the breath test is suggested—then sound reason- 
ing ought to say that breath from the lungs, urine from the bladder, 
are as much internal matters as blood from the veins or solution from 
the salivary glands. A decision on constitutionality should not depend 
on such close distinctions. 


For Compulsion 


One argument for permitting the compulsory test, for refusing to 
apply the constitutional clauses mentioned above, is derived from 
the history of those clauses. Wigmore has pointed out, as have many 





8 See pp. 358-360 re Due Process. 

% What constitutes voluntary consent in Wisconsin is a difficult question be- 
yond the scope of this discussion. See State v. Gibbs, 252 Wis. 227, 31 N.W.2d 
143 oe Tt i is clear that permitting an officer to search is not necessarily made 
invo a, by the fact that the searcher is an officer. Gray v. State, 243 Wis. 
57, 9 N.W.2d 68 (1943). 

87 Wis. Const. Art. I, §§ 8, 11. 

88 Harger, Some Practical Aspects of Chemical Tests for Intoxication, 35 J. 
Crm. L. 202, 211-212 (1944). 
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modern writers, that the privilege against self-incrimination was de- 
veloped in English trial courts as a rule of evidence to prevent extor- 
tion of self-convicting words from the lips of prisoners.®® It grew into 
a principle that an accused need not testify against himself, a prin- 
ciple rooted in the common law but not, in its broad form, a part of 
the civil law at all.®° The Federal Constitution simply took over the 
common law principle. Though it is conceded that American courts 
have extended the privilege beyond its original protection against 
testimonial compulsion, it is argued that this extension was a mistake, 
and historically unjustified. 

Similarly, the search-and-seizure clause was originally designed to 
prevent officers from breaking into private dwellings, and searching 
the occupants and their belongings without warrant or arrest.*! It 
should not be extended to a harmless, safeguarded test where there 
has been arrest or where there is at least probable cause to believe a 
test is desirable. 

These arguments are interesting, but they have neither the impor- 
tance nor the persuasiveness of arguments addressed to the social 
desirability of making everyone take the test. For constitutional law 
is increasingly just political and social theory couched in judicial 
language and expressed in the decision of an endless series of par- 
ticular controversies.” 

The blunt fact is that more and more automobiles on the road 
create an ever-growing public hazard. There is no known cure. But 
there are palliatives, among them better highways, safer automobile 
construction, better driver training, and more efficient traffic control. 
An alleviating factor greater than any of these would be increased 
care and attention on the part of every driver. In almost every 
accident, someone has been careless. Probably the greatest cause of 
seriously careless driving is drinking by the driver. One who is in- 
toxicated should not drive, and every official method should be used 
to restrain him from driving. Statutes, of course, do a part of the 
job.* 

The problem of detecting the driver who is in fact “‘under the 
influence,’’ so as to deal with him more severely and deter him and 
others from similar conduct in the future, is a grave one. ‘Under the 
influence’’ is usually defined as substantial deviation from one’s nor- 





89 See 8 WiamorzE, EvipEnce, § 2263 et seg. (3d ed. 1940). 

% Ploscowe, The Investigating Magistrate in European Criminal Procedure, 33 
Mica. L. Rev. 1010 (1935). 

% See Ladd & Gibson, op. cit. supra note 12, at 215. 

® See Carpozo, THE NATURE OF THE JUDICIAL Process, 65-97 (1921). 

% Wis. Strat. §§ 85.08 (25) (b), 85.13 (1), 340.271 (1951). 
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mal condition and hence one’s normal driving ability.** But the “look, 
listen, and sniff’? method of personal observation in looking for such 
a deviation is subject to twin difficulties. On the one hand, the fact 
of an accident or of impending conversation with police may cause a 
drunken driver to snap out of it and present a sober front to the 
officer, even if in fact his sensibilities had been dulled and his reflexes 
slowed down significantly by alcohol while he was driving. This man 
may not show sufficient outward signs of intoxication to support a 
prosecution, even though his driving may have been substantially 
affected. On the other hand is the driver who has had, perhaps, one 
drink, or none at all. He gets into an accident, or is stopped by an 
officer. Perhaps his breath smells suspicious. He is nervous, excit- 
able, and the occasion makes him seem nearly incoherent. He is not 
intoxicated at all, yet he may be charged as if he were. Moreover, 
the traffic judge or criminal jury knows that this may happen, and 
knows the severe penalties that may go with being found intoxicated. 

The natural result of all this is a series of undesirables: Prosecu- 
tions may be brought that should not be. Those which should be 
brought may not be. Or, knowing the difficulties of getting a con- 
viction, the prosecutor may reduce the charge to speeding or reck- 
less driving. Judges and juries will hesitate to convict. But, some- 
times, unjust convictions will result. The public may be cynical about 
the enforcement of drunken-driver laws, and may get an impression 
that though the penalties are stiff, they are seldom applied. The net 
effect probably is that drunken driving is less deterred than it should 
be. 

In this grave situation, Science offers a solution. Exhaustive re- 
search has disclosed that analysis of any one of several body sub- 
stances will show the percentage of alcohol in the blood, which in 
turn by affecting the brain determines the degree of intoxication. 
The margin of error is small, if proper technical precautions are 
observed. Repeated testing proves that even after individual toler- 
ances to alcohol are allowed for, an alcohol percentage in the blood 
of over fifteen one-hundredths of one per cent will certainly cause 
substantial deviation from normal abilities and conduct.®% The leg- 
islature adds a further safeguard by providing that such a percentage 
is but prima facie evidence of intoxication and must be supported by 
corroborating physical evidence to be sufficient for conviction.*” 





% State v. Hanks, 252 Wis. 414, 31 N.W.2d 596 (1948); Steinkrause v. Eck- 
stein, 170 Wis. 487, 175 N.W. 988 (1920). 

% Breath odor is a deceptive test, as most of the odor comes from flavoring 
matter in the drink. See Harger, op. cit. supra note 88, at p. 203. 

% Harger, op. cit. supra note 88, at pp. 208-210. 

97 Wis. Strat. § 85.13 (2) (1951). 
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Isn’t this test a real step toward thorough enforcement of drunken- 
driver laws? It will be a real help in convicting the guilty. It will free 
the innocent by showing a very small percentage. It will be inform- 
ative in marginal cases. Prosecutors will better know what charge to 
bring, and those who find the facts will feel surer in their findings. 
The judge will feel more confident in using his sentencing power 
firmly to discourage the drinker from driving, and the driver from 
drinking. 

And, finally, if the test has such good results, why shouldn’t every- 
one who is reasonably suspect be compelled to submit to it? The pain 
and inconvenience to the accused are small. The police can administer 
the test, accurately, with a little additional training and simple, 
relatively inexpensive equipment. If it is made clear that an accused 
does not have to take the test, that will become public knowledge, 
few but the wholly innocent will consent to the test, and most of its 
value in keeping drunks off the road will be lost. The fairest and 
most effective procedure is to test every suspect. 


Against Compulsion 


The arguments against compulsion are in the realm of ideology or 
theory. I have been unable to discover commentators who have pre- 
sented those arguments, but it seems to me vitally important that 
they be presented, even if they do not persuade as to this particular 
problem now at hand. Briefly, the problem is a small facet of the 
age-old conflict between freedom and authority, between the individ- 
ual and the State. The Western World thinks that conflict easily 
solved, in favor of freedom, as against ideologies that preach that 
the State shall come first. However, once the basic decision in favor 
of freedom is made, problems have only begun. Free people must 
govern themselves. Some individual prerogatives must surrender to 
the public good. 

The problem is: What must the individual surrender? We early 
decided that he must obey a certain practical moral code as to how 
to live with his neighbors. In the past century, we have added to 
that a body of economic regulation that has grown with modern 
technology. Official control over the individual life has increased, in 
every way; but what sets us, and those countries whose patterns are 
like ours, apart from most societies is that we have kept a balance 
of power, so to speak, with the individual still uppermost. And I 
believe that treating the individual personality and also the private 
corporation as the moving forces in our national life has been the 
largely unconscious technique that has given us such a materially 
and spiritually rich society. 








368 WISCONSIN LAW REVIEW [Vol. 1953 


Countless proposals are made, all the time, for a little more official 
control over some phase of private, civil, or economic life. The pro- 
posals are all well-meaning, usually with an excellent isolated objec- 
tive in view. Some tiny area of private right, it is urged, must sur- 
render to the larger public good. We need national health insurance, 
so everyone can have enough medical care. The Communist Party 
must be outlawed, for Communism is bad. We must control prices, 
and keep high taxes, to prevent inflation and save the housewife’s 
pocketbook. We must have the federal government step into educa- 
tion, for some children aren’t getting decent schooling. We must give 
every suspect a scientific test for intoxication, because everyone wants 
to keep drunken drivers off the road. We must keep religious solic- 
itors from bothering people in their homes. 

All these proposals involve some official interference with the sphere 
of private operation. All are genuinely intended to promote the gen- 
eral welfare. Yet some of them are condemned by men who strongly 
propose others of them. I suggest that there is a point where the 
defenders of the individual’s civil rights and the defenders of private 
economic rights ought to find common ground. That point is in realiza- 
tion that if the balance of power is to stay with the individual, some 
line must be drawn where private rights shall stand and say to 
official control, “Thou shalt not pass.’’ And the line drawn must bar 
even the most completely worthy proposals for further official action. 
It must do so because the inevitable result of continuing gradual 
accretion to government of more and more power and responsibility 
is a situation where the state becomes more important than individ- 
uals, where the major stimuli in the life of the society come from 
officialdom. 

Gradual infringement upon private economic rights was a major 
concern of 1952’s campaign oratory. Concern over civil rights has 
also been expressed. Justice Douglas’ concurring opinion in Rochin v. 
California" criticized the vague standard of the majority thus: 


The damage of the view sponsored by the Court in this case may 
not be conspicuous here. But it is part of the same philosophy 
that produced Betts v. Brady, 316 U.S. 455, denying counsel to 
an accused in a state trial against the command of the Sixth 
Amendment, and Wolf v. Colorado, 338 U.S. 25, allowing evidence 
obtained as a result of a search and seizure that is illegal under 
the Fourth Amendment to be introduced in a state trial. It is 
part of the process of erosion of civil rights of the citizen in re- 
cent years.°*® 


8 342 U.S. 165 (1952). 
9 Id. at 179. 
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I share the worries of both Justice Douglas and the campaign orators. 
The problem is not critical now, but the official sphere is large enough 
so that sober thought should be devoted to the problem before it 
becomes critical. 

The sanctity of the individual person, body as well as soul, is a 
part of my concern. The distinction made in the Thornton case!” 
between external bodily matters which must be revealed and bodily 
secrets which may be concealed, is a frankly doctrinaire line to draw, 
in the face of modern science which so easily probes the internal. 
But it is a fairly workable rule, if adopted, and it halts further official 
invasion of personality. As the Wisconsin Supreme Court said, fifty 
years ago: 

The rights intended to be protected by this constitutional pro- 

vision [the self-incrimination clause] are so sacred, and the 

pressure so great towards their relaxation . . . that it is the duty 
of the courts to liberally construe the prohibition in favor of 
private rights, and to refuse to permit those first and doubtful 

steps which may invade it in any respect. . . .1 


The abstract argument for freedom against authority may not 
seem very persuasive when arrayed against the great benefits of 
permitting the minute accretion to authority involved in letting 
police officials compel a chemical test for intoxication. Here is Science, 
ready to lend an accurate, impartial, impersonal hand to law enforce- 
ment. Dare one say to her that an academic concern for the decreas- 
ing area of private rights shall keep her on the sidelines? I am my- 
self not certain what should be the decision in this particular case. 
But surely there is a point where our Western individualist tradition 
must clash with the impersonal rigidities of Science. Science must 
serve that tradition, not shrink it. I am tempted to feel what Ahab 
said to his elaborately scientific quadrant: 

Foolish toy! babies’ plaything of haughty Admirals . . . the 

world brags of thee, of thy cunning and might; but what after 

all canst thou do, but tell the poor, pitiful point, where thou 
thyself happenest to be on this wide planet, and the hand that 
holds thee: no! not one jot more! Thou canst not tell where one 
drop of water or one grain of sand will be tomorrow noon; and 
yet with thy impotence thou insultest the sun! Science! Curse 

thee, thou vain toy... .1 

Whatever our decision on the precise question of this essay, let us 
not permit what is good in our Past to fade amid the confusions, 

100 117 Wis. 338, 93 N.W. 1107 (1903). 


10 Td. at 341, 93 N.W. at 1108. 
10 HerMAN MELVILLE, Mosy Dick, c. CXVIII. 
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challenges, problems, and dangers of an era that may too much exalt 
science and technology at the expense of the free human being. 


Epilogue 

As this is written, a bill has been introduced in the current session 
of the Wisconsin Legislature which would open an indirect avenue 
to compulsion of chemical tests for intoxication.'* The bill provides 
that no one may receive a Wisconsin driver’s license, renewal license, 
or instruction permit unless he consents in advance to take an in- 
toxication test when requested to do so by an officer who reasonably 
suspects him of being intoxicated. This official request may come, 
however, only in the investigation of an accident resulting in death 
or personal injury. Apparently a driver stopped for weaving drunkenly 
down the street, or for creasing the fender of a parked vehicle, would 
not be deemed to have consented to a test in such a situation. 

The bill further provides that a non-resident or an unlicensed 
person who drives on Wisconsin highways shall be deemed to have 
consented to testing as described above. And in the case of either 
written consent or consent implied by law, a highly theoretical right 
to refuse the test despite the consent is suggested by the provision 
in the bill that such refusal shall subject the one refusing to maximum 
penalties of $200 fine, six months in prison, or both. A more note- 
worthy feature lies in the limiting of the bill’s provisions to the ac- 
cident-with-personal-injury situation, which lends weight to the 
argument that there is a complete right to refuse to take a test in 
any other situation. 

It appears undisputed that this sort of indirect compulsion by 
actual or implied consent-in-advance is constitutional, on the ground 
that use of highways is a privilege, not a right. This was the view 
unanimously expressed by experts at hearings on 217, S. The bill is 
designed to avoid constitutional problems that might arise from 
direct compulsion. Clearly, however, in practical effect the bill 
would compel. The policy questions raised in this article, namely 
whether or not compulsion (by whatever subtle method) is a good 
idea, and in what areas official compulsion should be used, are still 
vital and meaningful. At this writing, the legislature appears to have 
decided against the proposed compulsive device. 


Water B. RAvUSHENBUSH 





103 Bill 217 S., introduced Feb. 11, 1953, by Senator Van De Zande at the 
request of the Wisconsin District Attorneys Association. 














Notes 


EXTRA-TERRITORIAL EFFECT OF WRONGFUL DEATH 
STATUTES: HUGHES v. FETTER. A landmark in the application 
of full faith and credit appears to have been set up by the United 
States Supreme Court in Hughes v. Fetter.! The Court held that in the 
event of a conflict between the policy of a state and the national 
policy as expressed by the full faith and credit clause,? the state’s 
policy must give way. The case involved a cause of action brought 
in Wisconsin, predicated on the wrongful death statute of Illinois,’ 
a foreign jurisdiction; this was necessary because the right of action 
must be based on the law of the place where the tort occurred.‘ Wis- 
consin, having jurisdiction over the defendant, could enforce this 
right by comity in its forum and in fact was obliged to do so, provided 
a recovery would not be prejudicial to its public policy.® 

The Wisconsin Supreme Court, however, held that its wrongful 
death statute® enunciated a public policy against the entertaining of 
such an action.’ It, therefore, felt that Wisconsin should not give 
extra-territorial effect to the death statute of Illinois. In reversing 
the Wisconsin Court, a closely divided United States Supreme Court 





1 Hughes v. Fetter, 341 U.S. 609 (1951). 

2 U.S. Const. Art. IV, § 1. The full faith and credit clause reads: 

Full Faith and Credit shall be given in each state to the public Acts, Records, 

and judicial Proceedings of every other State. And the Congress may by gen- 

eral Laws prescribe the Manner in which such Acts, Records and Proceedings 
shall be proved, and the Effect thereof. 

3 Inu. ANN. Strat. c. 70, §§ 1, 2 (1936). 

4 Louisville & N. R. R. Co. v. Williams, 113 Ala. 402, 21 So. 938 (1897); Davis 
v. New York & N. E. Ry. Co., 143 Mass. 301, 9 N.E. 815 (1887); Bain v. North- 
ern Pacific Ry. Co., 120 Wis. 412, 98 N.W. 241 (1904). 

5 Loughran v. Loughran, 292 U.S. 216 (1934); Bond v. Hume, 243 U.S. 15 
(1917); Galveston v. Harrisburg & San Antonio Ry. Co., 223 U.S. 481 (1912); 
eg, v. American Glucose Co., 182 Ill. 551, 55 N.E. 577 (1899); In re Chase, 
195 N.C, 143, 141 S.E. 471 (1928). 

6 Wis. Stat. § 331.03 (1949): 

Whenever the death of a person shall be caused by a wrongful act, neglect or 

default and the act, neglect or default is such as would, if death had not en- 

sued, have entitled the party injured to maintain an action and recover 
in respect thereof, then and in every such case the person who, or 

the corporation which, would have been liable, if death had not ensued, s 

be liable to an action for damages notwithstanding the death of the person 

injured; provided, that such action shall be brought for a death caused in 

this state. 

7 The Wisconsin wrongful death statute provides that an action based on it 
must be “brought for a death caused in this state’ (italics supplied). The Wis- 
consin Supreme Court felt that the statute restricted recovery to deaths occurring 
within the state and from this concluded that a policy against the entertaining of 
foreign wrongful death claims was established. 
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(5:4) held that Wisconsin’s policy excluding the Illinois statute, was 
forbidden by the full faith and credit clause. 

The recognition and weight which a statute carries beyond the 
borders of the enacting state must be based on either comity or the 
full faith and credit clause. Therefore, to understand better the sig- 
nificance of the Court’s decision, it will be worthwhile to examine the 
doctrine of comity and the full faith and credit clause as they relate 
to the problem presented in Hughes v. Fetter, together with other 
factors which may have influenced the court in reaching its decision. 

Comity, Full Faith and Hughes v. Fetter. It has long been settled 
that an action for wrongful death must be based on a statute, since 
a tort action does not survive the death of either party. When 
wrongful death statutes first came into existence, it was held that 
actions based on the statute of the place of the tort could be main- 
tained in foreign jurisdictions.* Subsequent decisions held that both 
the place where the tort occurred and the forum must allow recovery 
for wrongful death before the action could be allowed.'® Further, the 
statutes of the two states did not have to be similar," and the ap- 
plication of the foreign statute was not limited in any way. At the 
present time, however, the foreign statute cannot be contrary to the 
public policy of the forum.” 

The early extra-territorial effect of wrongful death statutes was 
based on the doctrine of comity. Comity is a doctrine by which rights 
acquired under a statute of one state are given force and effect in 
another state.'* It has, however, well recognized limitations.“ First, 





8 Prosser, Torts 949-971 (1941), and authorities there cited. 

® Dennick v. N.J. Cent. R. Co., 103 U.S. 11 (1880); Jarrett v. Wabash Ry. 
Co., 57 F.2d 669 (2nd Cir. 1932), cert. denied, 287 U.S. 627 (1932); Gaston v. 
Western Union, 266 Fed. 595 (N.D. Ga. 1920); Weissengoff v. Davis, 260 Fed. 
16 (4th Cir. 1919), cert. denied, 250 U.S. 674 (1919). Contin Wall v. Chesapeake 
& O. Ry. Co., 290 Ill. 227, 125 N.E. 20 (1919), error dismissed, 256 U.S. 125 
(1921). Cf., Vawter v. Missouri Pacific Ry. Co., 84 Mo. 679, 54 Am. R. 105 (1884). 

1° London Guarantee & Acc. Co. v. Bal gowan 8. S. Co., 161 Md. 145, 155 Atl. 
a 1931); McLay v. Slade, 48 R.I. 357, 138 Atl. 212 (1927); Texas & Pacific 

‘o. v. Richar s, 68 Tex. 375, 4 S.W. 627 (1887). 

“ Lauria v. E. I. Du Pont De Nemours & Co., 241 Fed. 687 (E.D. N.Y. yt 
Wikoff v. Hirschel, 258 N.Y. 28, 179 N.E . 249 (1932); Loucks v. Standard Oil 
Co. of N.Y., 224 N.Y. 99, 120 N.E. 198 (1918). 

12 Atchison, T. & S. F. Ry. Co. v. Nichols, 264 U.S. 348 (1924); Gaston v. 
Western Union, 266 Fed. 595 (N.D. Ga. 1920); Lauria v. E. I. Du Pont De 
Nemours & Co., 241 Fed. 687 (E.D. N.Y. 1917). 

13 Bond v. Hume, 243 U.S. 15 (1917); Galveston, Harrisburg and San Antonio 
Ry. Co. v. Wallace, 223 U.S. 481 (1912); Hilton v. Guyot, 159 U.S. 113 (1895); 
In re Chase, 195 N.C. 148, 141 8.E. 471 (1928). The doctrine of comity, of course, 
is not limited to statutes. 

14 Most discussions of comity do not state these limitations ago in the 
manner here presented. Goodrich, for example, says that comity not apply 
if (1) the claim is penal in nature, (2) the local judicial machinery is inadequate, 
(3) the foreign act or ruling is contrary to the public policy of the forum. Goop- 
RIcH, ConF.Lict or Laws 272 (3rd ed. 1949). 
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when one state does so enforce a law of another state, it does so 
merely as a voluntary act of discretion. Second, a forum need not 
respect and enforce a foreign statute which is contrary to its policy 
or detrimmental to good morals or justice."* In light of the past history 
of wrongful death statutes and the limitations on the doctrine of 
comity, it appears that the decision of the Wisconsin Supreme Court 
can be justified,” provided that the full faith and credit clause does 
not go beyond comity and compel the recognition of a foreign wrong- 
ful death statute. 

The full faith and credit clause differs from comity in that it im- 
poses a mandate on every state to give “‘(f)ull faith and credit .. . 
to the public acts, records, and judicial proceedings of every other 
state,’’* while comity involves only the discretionary application of 
a foreign statute. In theory, then, there appears to be a clear distinc- 
tion between these two, but the actual difference in their effects is 
less obvious. Though the full faith and credit clause is said to be 
mandatory, in the past, it has not always been mandatorily applied. 
Cases have held that a state is not required by the full faith and 
credit clause to subordinate its laws to those of another state when 
sufficient reason exists to justify the application of its own laws.'® 


4 Dicey, ConFriict or Laws 10 (8rd ed. 1922). There has been much misuse 
and misinterpretation of the term “comity.” The following excerpt from Dicey 
points this out clearly: 

If the assertion that the recognition or enforcement of foreign law depends 

upon comity means only that the law of no country can have effect as law 

beyond the territory of the sovereign by whom it was imposed, unless by 
permission of the State where it is allowed to operate, the statement ex- 
presses, though obscurely, a real and important fact. If, on the other hand, 
the assertion that the recognition or enforcement of foreign laws depends 
upon comity is meant to imply that .. . [states] do so out of courtesy... 
then the term ‘comity’ is used to cover a view which, if really held by any 

serious thinker, affords a singular specimen of confusion of thought. . . 

The application of foreign law is not a matter of caprice or option; it does 

not arise from the desire . . . to show courtesy to other States. It flows from 

the impossibility of otherwise determining whole classes of cases without gross 

inconvenience and injustice to litigants. . . 

16 Cases cited note 5 supra. 

17 Several relatively recent cases have applied the wrongful death statutes of 
other states but they should not control the case at bar because in those cases 
the courts did not feel, as the Wisconsin Supreme Court does here, that the 
foreign statutes contravened their policy. Bagley v. Small, 92 N.H. 107, 26 A2d 
23 (1942); Baldwin v. Powell, 294 N.Y. 180, 61 N.E.2d 412 (1945); O’Brien v. 
Thellusson, 180 Misc. 189, 39 N.Y.S. 2d 849 (1943); Dixie Ohio Exp. Co. v. 
Butler, 179 Tenn. 358, 166 S.W.2d 614 (1942). 

18 See note 2 supra. 

19 Pink v. A. A. A. Highway Express, 314 U.S. 201 (1941); Bradford Electric 
Light Co. v. Clapper, 286 U.S. 145 (1932); Lauria v. E. I. DuPont De Nemours 
& Co., 241 Fed. 687 (E.D. N.Y. 1917); Gaskins v. Gaskins, 311 Ky. 59, 223 8.W.2d 
374 (1949); Loucks v. Standard Oil Co. of N.Y., 224 N.Y. 99, 120 N.E. 198 (1918). 
In State ex rel. Bossung v. District Court, Hennepin County, 140 Minn. 494, 
168 N.W. 589 (1918), it was specifically stated that even the full faith and credit 
clause does not require the enforcement of a foreign statute which is contrary to 
the state’s policy. 
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The result of such a holding is that the clause is to be applied at 
the discretion of the state, which is a return to the rule prevailing 
in regard to comity. Other decisions, however, have held that local 
policy should have little effect for the purpose of avoiding the enforce- 
ment of a foreign statute as required by the full faith and credit 
clause.”° Thus, the true scope of the full faith and credit clause as it 
applies to wrongful death statutes has not yet been determined: is 
it to be subject to the same limitations as comity or will it be given 
a broader interpretation? 

This question states the basic problem involved in the case at bar 
and again the court has failed to define clearly the scope of the full 
faith clause. It did not say, as appears at first glance, that the clause 
requires recognition of all foreign wrongful death statutes, nor did 
it say that the public policy of the forum could not exclude a statute 
of another jurisdiction. The Court noted: 

We have recognized, however, that full faith and credit does not 

automatically compel a forum state to subordinate its own stat- 

utory policy to a conflicting public act of another state; rather 
it is for this court to choose in each case between the competing 
public policies involved.” 


Thus, it held only that it would exercise its prerogative to choose be- 
tween the conflicting policies of the two states involved, and that 
the national policy of the full faith and credit clause” required that 
Wisconsin’s policy had to give way. 

In stating that it would “exercise its prerogative to choose between 
the conflicting policies,’’ the court reaffirmed the position taken in 
previous cases,” that it alone is to determine which of two conflict- 
ing policies is to prevail. This implies that in a future case, the court 
might not enforce the full faith and credit clause, and would allow a 
state to refuse to apply the wrongful death statute of a sister state. 
The important problem, therefore, is to determine when the court 
will enforce the full faith clause and when, instead, it will allow a 
forum to disregard a “‘foreign’’ wrongful death statute. This entails a 





20 Broderick v. Rosner, 294 U.S. 629 (1935); Milw. County v. M. E. White 
Co., 296 U.S. 268 (1935); Roller v. Murray, 71 W.Va. 161, 76 S.E. 172 (1912). 

*1 Hughes v. Fetter, 341 U.S. 609, 611 (1951). 

2 The policy expressed by the full faith and credit clause is the “strong unify- 
ing principle . . . looking toward maximum enforcement in each state of the 
obligations or rights created or recognized by the statutes of sister states.” 
Hughes v. Fetter, 341 U.S. 609, 612 (1951). Wisconsin’s refusal to enforce the 
wrongful death statute of Illinois clashes with this policy. 

3 Pink v. A. A. A. Highway Express, 314 U.S. 201 (1941); Pacific Employers 
Ins. Co. v. Ind. Acc. Commission, 306 U.S. 493 (1939); Alaska Packers Ass’n v. 
Industrial Accident Commission, 294 U.S. 532 (1935). 
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study of the various factors which the court considers in reaching its 
decision as to which conflicting policy is to be upheld. 

Factors Influencing the Court’s Choice of Policy. The choice which 
the court makes in determining which of two conflicting state policies 
is to prevail depends largely on the application of one of two oppos- 
ing principles—the unifying principle expressed by the full faith and 
credit clause™ or the ‘“‘states’ sovereignty”’ principle embodied in the 
Tenth Amendment to the Constitution. Thus, it appears that the 
conflict between the two opposing state policies involves, in essence, 
a determination of the scope to be given to the full faith and credit 
clause. If the Court felt the full faith and credit clause should be 
freely applied so as to bring about a uniformity of law, it would 
eliminate the power of a state to narrow the application of the clause 
by relying on public policy* and choose the foreign state’s statute 
(here, Illinois’). Conversely, if it felt strongly that the sovereignty 
of the individual states should be upheld, so that each state could 
have the right to regulate its own domestic affairs, it would choose 
the forum state’s policy (here, Wisconsin’s). 

In Hughes v. Fetter, the court did not advance the criterion by 
which it determined which policy should prevail, but it has, in pre- 
vious cases, indicated in broad terms the semblance of one. First, 
the Court has indicated that a prima facie case is made out in favor 
of the application of the law of the forum. The policy of the forum 
state will be held to prevail unless good reasons can be shown for 
applying the foreign state’s law. The court expressed this in Alaska 
Packers Ass’n v. Industrial Accident Commission,* by stating: 


One who challenges [the right of a state to enforce in its own 
courts its own statutes] because of the force given to a conflict- 
ing statute of another state by the full faith and credit clause, 
assumes the burden of showing, upon some rational basis, that 





*4 See note 22 supra. 

* It is apparent that “free” limitation of the full faith and credit clause must 
be prohibited. To allow a state to use its own discretion in limiting the clause’s 
effect might render it completely ineffective. The state could broaden its notion 
of public policy until “every departure from the substantive law of the forum 
is held to be contrary to the - lic policy of the forum.” Page, Conflict of Law 
Problems in Automobile Accidents, 1943 Wis. L. Rev. 145, 153. 

* 294 U.S. 532, 547-548 (1935). The presumption that a prima facie case is 
made, out in favor of the law of the forum is now subject to serious question, in 
view of First Nat. Bank of Chicago v. United Air Lines, 342 U.S. 396 (1952) ¥4 
cussed infra p. 378). In that case, no such presumption was considered, an 
fact, the case seems to indicate a presum den directly opposed to the one aig 
discussed. The case is based solely on anes hes v. Fetier and the full faith and 
credit clause and indicates that the saat challenging the application of ee 
foreign statute [the enforcement of the full faith and credit clause] must bear 


the burden of showing that the interests of the forum are superior. 
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of the conflicting interests involved those of the foreign state are 
superior to those of the forum. 


Second, in the same case, the court said its determination is to be 
reached by an appraisal of the “governmental interest’’ of each ju- 
risdiction. The exact meaning of this “‘test’’ remains uncertain. The 
“governmental interest’’ of a state seems to embrace almost any fact 
which will justify the application of that state’s policy. Primarily, 
however, the test involves an appraisal of (1) the interest of the 
opposing jurisdictions in the parties involved and (2) the possible 
impact on each state of the collateral effect of the decision. 

An illustration of how the “governmental interests’’ are appraised 
and the effect of this ‘appraisal’ on the choice of the state policy 
which is to prevail is provided by Pacific Employers Insurance Co. v. 
Industrial Accident Commission.”” The analysis was made by the 
California Supreme Court and the United States Supreme Court 
affirmed its decision,”* though it did not reiterate its rationale. The 
case involved a claim by a Massachusetts workman, injured while 
temporarily working in California, for a California Workman’s Com- 
pensation award. The problem was whether the California or Massa- 
chusetts Workman’s Compensation law should be applied. The court 
considered it important that both the employer and the injured 
employee were from Massachusetts, that Massachusetts was the orig- 
inal site of employment as well as the place of payment, and that the 
employee was in California only on a specific mission. It felt, there- 
fore, that California’s interest in regard to the persons involved was 
only ‘‘casual.’’? However, it went on to say that if the California 
Workman’s Compensation award was not upheld in cases of this 
kind, doctors could not recover for their services to such injured, 
out-of-state employees without going to the other state and conse- 
quently would tend to render less adequate medical aid. Further, to 
place such a burden on the physicians of the state would be obnoxious 
to California’s policy. This latter interest of California in the possible 
ramifications of the decision was held to outweigh the interest of 
Massachusetts and the court therefore upheld the award given under 
the California law. 

A similar analysis could be made in regard to the facts of Hughes 
v. Fetter. The reader must bear in mind, however, that the Court did 
not actively apply the “criterion’’ suggested above, nor did it even 
allude to it except by citing the cases in which it was developed. But 





27 10 Cal.2d 567, 75 P.2d 1058 (1938). 
%8 Pacific Employers Insurance Co. v. Industrial Accident Commission, 306 
U.S. 493 (1939). 
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it is fair to assume that it was present, to some extent at least, in 
the minds of the various judges. This “governmental interest cri- 
terion’’ as expanded by several “influential factors’’ considered im- 
portant in Hughes v. Fetter, sheds some light on the process the 
court goes through when it determines which of the conflicting state 
policies should prevail. 

Among these “influencing factors’? which entered into the Su- 
preme Court’s consideration in Hughes v. Fetter, the one which prob- 
ably influenced it most was that Wisconsin has “no real feeling of 
antagonism against wrongful death suits in general.’’*® Thus, the 
Court intimated that Wisconsin actually has no policy which excludes 
suits under a foreign wrongful death statute, though such a policy 
was expressly stated as the reason for the rejection of the plaintiff’s 
claim by the Wisconsin Supreme Court. The United States Supreme 
Court cannot question or change the determination of Wisconsin’s 
policy by the Wisconsin Supreme Court nor did it attempt to do so. 
However, in view of the court’s intimation, it apparently felt that 
the Wisconsin Supreme Court was wrong in defining Wisconsin’s 
policy. Its only recourse, then, was to apply the full faith and credit 
clause, so as to overcome this error. 

Another factor which exerted influence on the Court was that 
Wisconsin’s policy was not an application of the doctrine of forum 
non conveniens.*© If, for any reason, it would have been inconvenient 
to try the case in Wisconsin, the doctrine of forum non conveniens 
would have been applicable. Then, Wisconsin’s interest in the case 
would have been of greater concern and its policy, excluding Illinois’ 
statute, might have been upheld. However, there was no reason for 
applying the doctrine. All the parties involved, including the defend- 
ant insurance company, were residents of Wisconsin. A suit in 
Illinois would have been more expensive, time-consuming and in- 
convenient. Unfamiliar lawyers would be involved, a trip to Illinois 
would be required and greater difficulty would be met in obtaining 
the presence of witnesses. Thus, it appears that it was actually more 
convenient to try the case in Wisconsin than it would have been to 
try it in Illinois. These facts are especially relevant in that the Wis- 
consin court was otherwise capable of litigating the issue. The United 
States Court in Hughes v. Fetter is influenced by the lack of applica- 
bility of the forum non conveniens doctrine; in another case, it might 





2° Hughes v. Fetter, 341 U.S. 609, 612 (1951). 

* Briefly, the doctrine expresses the rule that “if neither the laintiff, defend- 
ant, nor the cause of action is related to the forum, the action not be heard.” 
Goopricu, Conr.ict or Laws 22 (8rd ed. 1949). 
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give weight to the fact that the doctrine does apply and therefore 
uphold the exclusionary policy of the forum state. 

The dissenting judges were greatly influenced by another factor, 
which was ignored by the majority opinion.** They argued that a 
distinction could be made between Commercial Law*® and Work- 
man’s Compensation® cases, which the majority relies on heavily, 
and tort cases such as Hughes v. Fetter. In the former areas they say 
a “certainty of result’’ is desirable and almost necessary, and the 
unifying effect of the full faith and credit clause is valuable in obtain- 
ing such certainty. But in the latter area, such ‘‘certainty’’ is un- 
necessary, and therefore, the full faith clause should not be interpreted 
as requiring every state to recognize and enforce the statutes of every 
other state. 

The Hughes v. Fetter decision has been supplemented by a later 
case, First Nat. Bank of Chicago v. United Air Lines.* The case in- 
volves similar facts. Deceased, a resident of Illinois, was killed when 
an airliner of the respondent’s crashed in Utah. The Illinois wrong- 
ful death statute provides that no action can be brought in Illinois to 
recover damages for a death which occurred outside of that state, if 
such an action can be brought in the state where the death occurred 
and if the defendant can be served with process in that state. The 
plaintiff, deceased’s executor, brought suit under the Utah statute, in 
Illinois, and the action was barred. The United States Supreme Court 
reversed,* saying that the same reasons applicable in Hughes v. Fetter 
applied to this case. 

It is of interest to note that the absence of a factor which had been 
given weight in Hughes v. Fetter was considered, here, irrelevant. In 
Hughes v. Fetter the Court believed it important—‘‘although not 
crucial’’—that Wisconsin might well have been the “only jurisdiction 
in which service could be had as an original matter on the insurance 
company defendant.’’* This factor was not present in the Air Lines 





_ ™ One should not discount those factors which influenced the dissenting judges 
in Hughes v. Fetter. In view of the fact that four judges dissented, it appears 
that a similar case might well be decided differently if these factors are accom- 
panied by others, not so favorable to the application of the foreign statute or if 
the “full faith” problem arises in regard to another area of law. 

% Broderick v. Rosner, 294 U.S. 629 (1935); Converse v. Hamilton, 224 U.S. 
243 (1912). 

33 Alaska Packers Ass’n. v. Industrial Acc. Commission, 294 U.S. 532 (1935); 
Bradford Electric Light Co. v. Clapper, 286 U.S. 145 (1932). 

% 342 U.S. 396 (1952). 

% It is interesting to note that two of the four judges who dissented in Hughes 
v. Fetter again dissented in this case; the other two who had dissented in the 
prior case concurred in the result, but not in the rationale of the Air Lines case. 


% Hughes v. Fetter, 341 U.S. 609, 613 (1951). 
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case since the Illinois statute applied only if service could be had on 
the defendant in the state of the tort. The Court stated that it had 
pointed out in Hughes v. Fetter that this fact was not crucial, and 
therefore, the cases could not be distinguished. 

The Air Lines case seems to indicate that the Supreme Court 
leans toward a broader application of the full faith and credit clause. 
No reasons were given for “choosing’’ the policy embodied in Utah’s 
statute. No reference was made to the “governmental interest’’ cases 
discussed previously. The case rests solely on the Hughes v. Fetter 
decision, which provides for the application of the full faith and 
credit clause in this kind of fact situation. Thus, this decision may 
be the first of a series of cases supporting Hughes v. Fetter which will 
gradually expand the scope of the full faith clause, as applied to 
wrongful death statutes, until their extra-territorial effect will be 
complete and unchallenged. 

Conclusion: At first glance it appears that the Supreme Court 
greatly extended the scope of the full faith and credit clause. As 
Goodrich says: 


A bold new step in the application of full faith and credit is 
heralded by the Supreme Court in Hughes v. Fetter . . . [It] ap- 
pears to be the first time that full faith and credit has been suc- 
cessfully invoked to require the enforcement of foreign tort 
claims. If the decision is to be a starting point for further devel- 
opment, as a new case sometimes is, we shall see the removal of 
further provincial barriers to free interstate enforcement of rights 
acquired under state law.*” 


However, the decision and its possible effects must be viewed cau- 
tiously. The Court relied greatly on its right to choose which of two 
conflicting state policies is to prevail. It indicated that it was exercis- 
ing this right and felt that Wisconsin’s policy had to give way. Thus, 
in reality, the Court held only that the full faith and credit clause 
requires one state to recognize a statute of another state when the 
Supreme Court feels that it should. 

Viewed in this light, Hughes v. Fetter is not actually broadening 
the effect of the full faith clause. In future cases, the Court may feel 
that the policy of the forum state is sound and should prevail. This 
point was probably the weakest portion of the Wisconsin Supreme 
Court’s decision—there is little to support its belief that Wisconsin’s 
statute expresses a policy which forbids the entertaining of a wrong- 
ful death action. Had the United States Supreme Court been con- 








37 Goodrich, Eleven Years of Two-State Law, 3 Syracuse L. Rev. 1, 31 (1951). 
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vinced that the Wisconsin Court was correctly stating Wisconsin’s 
policy, it might well have upheld it. 

In view of the later decision in First Nat. Bank of Chicago v. United 
Air Lines, however, it appears that the United States Supreme Court 
has begun to develop the rule laid down in Hughes v. Fetter, as Good- 
rich foresaw it might, and what the end result of such a development 
will be, one cannot say. The Court clearly favors an expansion of 
the scope of the full faith and credit clause in regard to wrongful 
death statutes and may ultimately adopt the same view in regard to 
torts in general.** The final stage of such an expansion, if the evolution 
continues along the path indicated, may be the “free interstate en- 
forcement of rights acquired under state law.’’®® 

James G. SIsoLAK 





DUAL LIABILITY FOR ILLEGAL DIVIDENDS UNDER THE 
NEW CORPORATION CODE? The Wisconsin Business Corpora- 
tion Law' which currently is applicable to all foreign and domestic 
corporations contains an ambiguity in regard to the liabilities of 
directors and stockholders for illegally declared dividends. The pur- 
pose of this note is to point out the ambiguity and suggest a solu- 
tion. No criticism is intended of the overall law which appears an 
admirable collection of rules for the formation and operation of cor- 
porations in Wisconsin. 

While the subject of illegal dividends may be of minor concern to 
corporate management and its counsel in these days of economic 
boom, any slight recession is likely to bring about renewed interest 
in the subject. If the frequency of illegal dividend cases even ap- 
proaches that found in the ’thirties, section 180.40 of the new cor- 





38 Before this doctrine is extended to “torts in general,”’ there are some major 
hurdles which must be overcome. The full faith and credit clause applies to 
“public acts, records, and judicial proceedings.” Though there is little difficulty 
in justifying its application to statutes, its application in regard to common law 
decisions is another matter. That the Court may go that far, however, is indicated 
by Justice Jackson in the Air Lines case, p. 400, where he says: 

For the essence of the Full Faith and Credit Clause is that certain transactions, 

wherever in the United States they may be litigated, shall have the same 

legal consequences as they would have in the place where they occurred 

{emphasis supplied]. 

Jackson made no attempt to limit the application of the clause to statutes only. 

8° Goodrich, Eleven Years of Two-State Law, 3 Syracuse L. Rev. 1, 31 (1951). 


1 Cuap. 180 Wis. Stats. 1951. For a complete introductory discussion of the 
law see the article, Some Comments on the New Wisconsin Business Corporation 
Law, by Prof. George H. Young of the Wisconsin Law School, a member of the 
Wisconsin State Bar Association Special Committee on Corporation Law and 
one of the draftsmen of the law, in 1952 Wis. L. Rev. 5. 
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poration law is certain to receive close scrutiny. The appropriate 
portion of the section is: 


180.40 Liability of directors and shareholders. (1) In addition to 
any other liabilities imposed by law upon directors of a corpora- 
tion: 

(a) Directors of a corporation who vote for or assent to the 
declaration of any dividend or other distribution of the assets 
of a corporation to its shareholders contrary to the provisions 
of this chapter or contrary to any restrictions contained in the 
articles of incorporation, shall be jointly and severally liable to 
the corporation for the amount of such dividend which is paid 
or the value of such assets which are distributed in excess of the 
amount of such dividend or distribution which could have been 
paid or distributed without a violation of the provisions of this 
chapter or the restrictions in the articles of incorporation. 


(5) In addition to any other liabilities imposed by law upon 
shareholders of a corporation: 


(b) Any shareholder receiving any dividend or distribution 
of the assets of the corporation which dividend is paid or dis- 
tribution is made contrary to the provisions of this chapter or 
contrary to any restrictions contained in the articles of incor- 
poration, shall be liable to the corporation for the amount re- 
ceived by said shareholder which is paid or distributed in excess 
of the amount which could have been paid or distributed with- 
out a violation of the provisions of this chapter or any restric- 
tions in the articles of incorporation. 


Other portions of section 180.40 pertain to the situations in which a 
director is excused from this and other liabilities; and provide that 
in certain situations a director against whom a claim has been as- 
serted shall be entitled to contribution from other directors; and also 
provide that a director against whom a claim is asserted and who is 
held liable shall be entitled to contribution from shareholders receiv- 
ing a dividend with knowledge of its illegality. 

It should be noted that section 180.40 provides that the liability 
of directors and shareholders runs to the corporation; that liability 
attaches to any shareholder receiving an illegal dividend (including 
a recipient without knowledge of the illegality); and that director 
and shareholder liability is without regard to corporate solvency. These 
factors point strongly to a manifestation of legislative intent to keep 
the corporate capital intact at all costs. It is not believed, however, 
that the legislators or the framers of the new law intended to pursue 
this policy to the extent of permitting a corporation to recover 
twice, once from directors and once from shareholders. An interpreta- 
tion of dual recovery is possible under section 180.40 as now worded, 
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however. The present wording is also ambiguous as to which class 
to proceed against first and to what extent. 

The section prior to the adoption of chapter 180 which is concerned 
with shareholder and director liability for illegal dividends is section 
182.219 Wis. Stat. (1951), which prior to being renumbered by Chap- 
ter 731, Laws of Wisconsin, 1951, was section 182.19. In part it 
reads: 

. . . If any dividend shall be paid contrary to the provisions 

hereof, every stockholder receiving the same shall be liable to 

restore the full amount thereof unless the capital be subsequently 
made good; and the directors, authorizing any such payment 
contrary to the provisions hereof not having reason to believe 
that such payment will not impair or diminish the capital shall 
be jointly and severally liable to the creditors of the corporation 
at the time of declaring such dividends to the amount of their 


claim. ... 


For our purpose it is sufficient to note that under the old statute 
shareholder liability runs to the corporation as under the new law, 
but that unlike the new law the old provides for such liability ‘‘un- 
less the capital be subsequently made good.’”’ The old statute makes 
director liability run to creditors, where under the new law director 
liability is to the corporation. Thus under old section 182.219 there 
is also the ambiguity regarding dual liability; only there it is stock- 
holder liability to the corporation and director liability to creditors, 
and not both to the corporation as in new section 180.40. 

Notwithstanding the existence of a somewhat similar ambiguity 
in its predecessor, it is suggested that now, before the new law is 
solidified, is the opportune time to iron out the ambiguity in it and 
thus enable lawyers better to advise their clients on the new law and 
possibly avert costly litigation. 

Before suggesting a form of legislative amendment, a few observa- 
tions are in order. The new law is based upon the Model Business 
Corporation Act prepared by the Committee on Business Corpora- 
tions of the American Bar Association.? Section 180.40 of the new 
law is for the most part a verbatim copy of section 43 of the A. B. A. 
Model Act. For our purpose it is sufficient to note that the major 
difference between the two sections is that the A. B. A. Model Act 
does not contain any provision such as section 180.40 (5) (b) pertain- 
ing to the liability to the corporation of any shareholder receiving 
illegal dividends. The ambiguity between liability to the corporation 

2 A copy of the Model Act is contained in Volume VI, No. 1 of Business Lawyer, 


November, 1950, issued by the Corporation, Banking and Business Law Section 
of the American Bar Association. 








* 
a 
oe 
Z 
$2 
bd 
& 
} 
s 











March] NOTES 383 


of directors and shareholders does not arise under the A. B. A. Act 
as it does under our new law. 

A solution in the form of legislative amendment to the ambiguities 
currently in our new law points to section 25 of the Model Business 
Corporation Act adopted in 1928 by the National Conference of 
Commissioners on Uniform State Laws.’ As the style and language 
of that Act differ widely from that of our new law, no point will be 
served in here reciting the section of the Model Act. It is sufficient 
to note that there the liability of innocent shareholders is limited 
to two situations: (1) When no director is liable to the corporation 
as provided by the Act, or, (2) When and to the extent that the cor- 
poration is unable to obtain satisfaction after judgments recovered 
against directors upon the liability imposed by the Act. The Model 
Act further limits the bringing of such an action in the first instance 
above to within two years from the dividend payment or distribu- 
tion, and in the second instance to within two years from the date 
of the final judgment against the directors. There is also a provision 
limiting the bringing of an action against a director to a similar two 
year period after receipt of the dividend or distribution. Thus an 
action may be brought against a director within two years and, in 
the event that no director is liable, against a shareholder for two 
years. A shareholder may also be held within two years of an un- 
satisfied judgment against a director. 

This is a solution based upon the premise that recovery by the 
corporation should first be explored to the fullest against the direc- 
tors, who after all are the motivating element in the distribution of 
illegal dividends or assets. The time limitations of course can be set 
for any intervals desired; but their presence seems quite sensibly an 
integral part of the stepladder of liability. 

Attention is also called to the desirability of placing time limita- 
tions upon other liabilities of directors under section 180.40, and in 
particular upon the bringing of an action by one director under (4) 
against another director for contribution upon a claim being asserted 
against the first director. 


Conclusion 


Section 180.40 of the new corporation law is ambiguous in the 
manner above discussed. If left unamended lawyers and courts are 
bound to be somewhat confused in their interpretation of the sec- 
tion. With the end in view of aiding bench and bar in their inter- 


3 A copy of the Model Act is contained in 9 U. L. A. 104 (1951). 
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pretation of the section, and in the interest of presenting a rational 
solution to the problem which in a small measure should contribute 
to the fine corporation law which Wisconsin has recently obtained, 


an amendment along the following lines is suggested: 


The amending of section 180.40 (5) (b) by the addition of the 
following at the close thereof: 

(b) . . . provided that a shareholder shall be liable under this 
subsection only: 

(1) when no director is liable to the corporation under sub- 
section (1) (a), or, 

(2) when and to the extent that the corporation is unable to 
obtain satisfaction after judgments recovered against directors 
upon the liability imposed by subsection (1) (a). 

The addition of a subsection (5a) following section 180.40 (5) 
to read as follows: 

(5a) An action shall not be brought against a director under 
subsection (1) (a), or against a shareholder under subsections 
(5) (b) and (5) (b) (1) unless brought within (two) years from 
the date on which such dividend or distribution was made; and 
an action shall not be brought against a shareholder under sub- 
sections (5) (b) and (5) (b) (2) unless brought within (two) 
years from the date of final judgment against the directors. 


Joun W. McFapyen 








